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INTRODUCTION

3 Marxists and liberals talk differently. While juridical terms such as
{ equality, justice, and right are essential to liberal discourse, many Marx-
b ists deliberately shun these terms. Evgeny Pashukanis—recognized by
hberal theorists and Marxists alike as a major Marxist legal scholar—
has argued that the very existence of law and juridical terms, including
E the concepts of justice and rights, is evidence of oppression (Pashukanis
£ 1978)." The juridical, according to Pashukanis, cannot be reformed and,
fact, prevents the realization of the type of community which legal
rms are intended to bring about. Juridical notions, Pashukanis claims,

tand above man” and must be rejected altogether by theorists who
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hope to end oppression. This view, which Pashukanis and many other
theorists attribute to Marx, is reflected in the general rejection of jurid-
ical language by Marxists around the world.?

The Marxist claim that juridical language is inherently oppressive
challenges the very idea of liberal reform and is sure to provoke an
angry response from some liberal theorists. It is true, they will acknow]-
edge, that by focusing on juridical notions such as rights, some liberal
theorists have neglected material inequalities; some have even justified
these material inequalities by arguing exclusively for formal equalities
such as equality of opportunity. But just because liberal theory has been
used in the past to justify material inequalities, they will ask, why are we
precluded from using it to argue for material and economic equalities as
well? In fact, two major voices for contemporary liberalism, John Rawls
and Ronald Dworkin, make it their main project to ensure an egalitarian
distribution of wealth (Rawls 1971; Dworkin 1986).3 Despite this
emphasis on material equality, the Marxist still will not be satisfied with
liberal views because these views continue to rest on the juridical con-
cept of equality (see Kymlicka 1991).* This dispute about juridical lan-
guage is perhaps the most significant divide separating Marxist and
liberal thinkers.’

In searching for the origin of this divide, it is natural to look to Marx’s
own writings. Marx himself did not employ juridical terms in his cri-
tique of capitalism after 1844. From The German Ideology through
Capital and well into his late work, Marx never explicitly appeals to
“rights,” “justice,” “equality,” or “citizenship” in defense of his posi-
tions. In The Critique of the Program (Marx 1972e), he uses these terms,
but only to point out that it is a mistake to use them. Specifically, he dis-
misses many socialist movements for even employing juridical lan-
guage as a rhetorical device. Marx argues that the term “equal right”
should be avoided at all costs because it is “a right of inequality, in its
content, like any right.” He goes on to claim that it would be a “crime”
to embrace the terms “equal right” or “fair distribution” because while
these ideas “in a certain period had some meaning ... [they] have now
become obsolete verbal rubbish” (Marx 1972e, p. 530). The concept of
distributive justice, therefore, is rejected by Marx at this point along
with juridical language. While it could be argued that Marx was moti-
vated by a strong sense of justice and by the belief that a more egalitar-
ian society was possible, it is clear that he rejected the actual words
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- “justice,” “fairness,” “egalitarian,” and “rights” in all his work after
| 1844.
b The lack of juridical language in most of Marx’s texts is often
¢ explained with reference to what is commonly seen as his theoretical
| approach: dialectical materialism.® According to this view, Marx con-
i ceives of philosophical and political discourse as “superstructure”
k which has nothing to do with the real foundations of society, while eco-
} nomics or labor relations are the “substructure” or the real basis of soci-
} ety. Rights talk and juridical language, like any purely theoretical
| discourse, are interpreted as superstructure, too abstract to use in an
 examination of the real relations of society.
I While this appeal to dialectical materialism may explain Marx’s aver-
 sion to juridical language in his work after “On the Jewish Question,” I
| believe there is another reason for the abandonment of liberal discourse
& in his very early work. Specifically, within one year—between 1843 and
| 1844—Marx moves from a view which embraces liberal discourse and
i relies heavily on juridical language to a harsh critique of this way of
| speaking. This one-year period is largely a time of self-criticism, in
ik which Marx is experimenting with new ideas and trying to find a way of
# speaking and theorizing that he is comfortable with. At this point, Marx
[ develops his thought by implicitly and at times explicitly criticizing
§ views that he had previously held. The basis for this self-criticism is
Marx’s own attempt to incorporate into his writing the materialist theory
 of Ludwig Feuerbach, a view that would remain an influence on all of
 his latter work. With Feuerbach’s influence as an impetus, Marx passes
| through what I see as a series of three phases of thought, each phase a
: critique of its predecessor. This study will identify the three phases, dis-
# cuss their relationship to each other, and finally demonstrate some of the
L advantages of the approach to juridical language that Marx adopts in the
 second phase.
f While Marx himself argued the anti-juridical position in and after his
§ essay “On the Jewish Question,” he came to this view only after his own
E attempts to use juridical language as an instrument of reform. Between
E 1843 and 1844, Marx passes through three distinct political phases.” At
feach of these phases, his attitude toward politics, law, and juridical
f notions is different. The first of these phases, which we find expressed
i mostly in Marx’s articles for the Rheinsche Zeitung journal, I label
f Marx’s “juridical phase.” In this first phase, Marx not only makes use of
E juridical terminology in order to argue for his positions but he grounds
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this language in natural law theory. In the second phase, found in his
unpublished “Critique of Hegel’s Philosophy of Right,” which I label
Marx’s “political phase,” he argues that the injustices of society will
only be solved when citizens gain complete equality through democratic
politics. It is the third phase, found in “On the Jewish Question” and the
“1844 Economic Manuscripts,” that has had the greatest influence on
Marxist legal theory and is the most popular. In this “anti-juridical”
phase, Marx argues that both juridical language and politics as previ-
ously conceived must be abandoned if man is to be truly liberated.
Although Marx’s explicit targets here are Bruno Bauer and Rousseau,
his implicit target is his earlier “political phase” position.

Before I begin to examine Marx’s development during 1843-1844,
two questions regarding the context of these years and the method
employed in examining them must be addressed. First, why would Marx
undergo such drastic transitions during such a relatively short period of
time? Second, how reasonable is it to see each of these phases as a
developed theoretical stance, especially when we recognize how short a
period of time Marx held them?

The natural tendency in examining the early work of great thinkers is
to look for the roots of their mature thought. With this tendency, how-
ever, comes the risk of contaminating our reading of the early work,
finding roots of mature thought where they do not, in fact, exist. In the
case of the three phases examined here, the risk of “reading backward,”
as it were, seems especially great, for Marx was only 25-years-old dur-
ing the period in question. While quite erudite for his age, Marx cer-
tainly had not yet developed the method or theoretical framework that
he would later make famous. Having only recently distanced himself
from Hegel, he was still experimenting with alternative ways of thinking
and writing.

In addition to his youth, at least two other factors would lead Marx to
experiment with different ways of viewing the world at this point. From
the middle of 1842 to November of 1843, Marx worked for the Rhein-
sche Zeitung, first as a journalist and later as editor. Marx later acknowl-
edged that his vocabulary at this time was traditionally liberal; he sought
to exert his influence over the newspaper’s readership by speaking in
terms that could both appeal to a large audience and avoid government
censorship.8 Within a few months of having become editor, however,
Marx would experience another major reason for experimenting with a
new vocabulary: the loss of his job. With the closing of the paper, Marx
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rejected the journalistic vocabulary and mind set he had adopted in 1842

I and retreated back into more academic writing, spending much of the
. following few months working on an article, which he never published,
. called “The Critique of Hegel’s Philosophy of Right” (Marx 1967). In
. this work, Marx began what would remain his major project throughout
| 1844: applying the writings of Ludwig Feuerbach to politics.

In addition to his professional transitions, Marx had another factor

adding to the turbulence of his life at this point: his relationship with
b Jenny von Westphalen. They were engaged in 1842 and married before
} the end of 1843. While it would require a good deal of speculation to
L reflect on precisely how this marriage affected his thought, it was at
i least another factor in a hectic year for Marx. These major events could
I very well have influenced Marx’s way of viewing the world.

Thus far, I have attempted to answer the first question I posed about

b the context of Marx’s work between 1842 and 1843, and I have sug-
¢ gested a number of causes for the changes in Marx’s thought during this
i one-year period: his acquisition and loss of a major newspaper position,
[ his increasing interest in Feuerbach, and his engagement and marriage
;. to von Westphalen. The second question I posed still remains, however:
E If Marx was merely experimenting during this time, then how is it pos-
L sible to divide his work into three distinct periods? In answering this
F question, I will borrow from the notion of dialectic which Marx
i embraced in his mature period. In order to understand the development
[ of a concept, it is often useful to examine the opposing concepts from
g which the examined idea grew. The mature Marx used this method to
examine a social process. I will use it to examine the development of
). Marx’s thought. I will show that each of Marx’s three phases during this
period is a direct response to a view held in a previous phase. At the
same time, elements of the previous phase remain in the latter phase.

This essay differs, however, from the latter Marx’s notion that dialec-

b tic results in progress. I argue, instead, that it is Marx’s second political
phase that is superior to his third anti-juridical phase. I therefore critique
k. Marx’s own anti-juridical view with a position developed in his own
£ previous work. The gulf between liberals and Marxists then becomes a
struggle within Marx’s own work.

This essay differs from previous work in that it focuses on one crucial

year in the development Marx’s political thought. In failing to examine
;, this year as a series of transitions, theorists have missed the existence of
f' a “middle position” in Marx’s work. This essay pays particular attention
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to this middle position, which is quite close to the work not only of 1
Rousseau but also of John Rawls. At the end of the essay, I attempt to §
show that, despite Marx’s own move away from this phase, it is worth
defending. Although scholars generally focus on the blistering critique
of liberalism from Marx’s third phase, this essay attempts to establish
that at one point, at least, Marx held the very position that he so strongly 1
attacks.’ ;

PHASE ONE: THE JURIDICAL MARX

In his journalistic writings, Marx adopts a natural law position. Natural §
law, in the early Marx’s view, is based not on custom but upon a higher }
law which is universal and ahistorical. Reason, not custom, Marx §
claims, is the basis of this law.!® The higher law, he claims, should be |
looked to to guide all policy decisions. Whatever the practices of a given
period, one must always appeal to rights embedded in universal law if §
one is to establish the legitimacy of a given policy. 1

Marx’s “juridical,” or natural law, phase takes place mostly during ]
1842, while he was editor for the Rheinsche Zeitung periodical. During }
this time, Marx’s work consists mostly of editorials in which he is crit- §
ical not of the structure of government as a whole (to criticize the mon- §
archy directly would have been to cross a thin line Marx was already }
walking) but rather of specific legislation. In his criticism, Marx uses a
natural law theory to attack government policy. He distinguishes him-
self here from other natural law theorists such as Locke (1988), who 3
used natural law theory to legitimize the practices of current regimes.
Despite his endorsement of an ideology he would later criticize, Marx §
is clearly a reformer at this point.] ! 4

Marx’s essay “Debates on the Law on Thefts of Wood” (Marx 1975a) §
exemplifies his juridical approach. In this article, Marx attacks the §
notion that there is a “right” to property. The primary purpose of the '
article is to attack the Prussian government’s policy of prosecuting j
peasants for gathering dry wood on the property of aristocratic land §
owners, but Marx takes the opportunity to use natural law to attack the }
supposed right to property. Although Marx begins the article by estab-
lishing that for centuries peasants have maintained the custom of col-
lecting wood, he is careful to clarify that “custom” itself does not create §
right. Although the aristocracy can establish that a right to property §
exists in the history of legal custom, this, he claims, cannot lead to a
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conclusion about natural right because the “customary rights of the aris-
tocracy conflict by their content with the form of universal law” (Marx
1975a, p. 231). The real law, he argues, is grounded not simply in his-
tory but in reason. When rights such as the right to property are based
only on custom, they must be abandoned in favor of rights dictated by
natural law. Marx admits that property is traditionally seen as a right but
claims that this perception is illegitimate because it “is contrary to the
form of law—universality and necessity ... [which] proves that [the
rights of the aristocracy] are customary wrongs ... and cannot be
asserted” (Marx 1975a, p. 231). As the notion of property is just a cus-
tom and conflicts with the natural right of peasants to collect wood for
survival, it must be abandoned.

Marx’s most direct commentary on his natural law theory comes
when he distinguishes himself from other status-quo natural law theo-
rists in his essay “The Philosophical Manifesto of the Historical
School of Law.” Here, Marx attacks the conservatism he finds inher-
ent in the then-dominant school of legal thought, known as the Histor-
ical School of Law. The “historical school,” he claims, secures natural
right in custom and thus affirms whatever exists already. Marx goes
on to attack the founder of the historical school of law, Hugo. While
Hugo sought to prove that what is the case should be the case—or, in
Marx’s words, “what is positive is rational”—Marx’s natural law
seeks to analyze the positive law with reason and then pass judgment.
“I have to prove the positive is not valid because it is not rational”
(Marx 1975b, p. 204). In this essay and in his journalistic work, Marx
takes a conservative natural law theory and changes it into a tool of
reform. '

Marx’s natural law theory is distinctly Kantian. Universal reason
forms the basis of political critique for Marx, just as it formed the basis
of Kant’s moral law. Marx is conscious of this historical debt and is not
hesitant to appeal to Kant in his defense of rational natural law. Hugo,
he claims, mistakenly appeals to Kant’s notion that we are limited in our
reason from knowing the truth of the actual world and thereby “misin-
terprets his teacher Kant by supposing that because we cannot know
Wwhat is true ... we consequently allow the untrue” (Marx 1975b, p- 204).
Far from introducing a skepticism that would maintain the status quo,
Marx claims that Kant’s practical reason offers a position from which to
attack the existing law and discover the natural law. The implications of
reason necessitate this critical stance. Marx concludes that while
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“Kant’s philosophy must be rightly regarded as the German theory of
the French revolution, Hugo’s natural law is the German theory of the
ancien regime (Marx 1975b, p. 206). By appealing to universal reason,
Marx finds a basis for his critique of the status quo.

In Marx’s juridical phase, he is content to use the tools of juridical lan- |
guage and natural law theorists that were traditionally used to defeqd the
status quo by proponents such as Locke and the members of the h‘1s.tor-
ical school.!2 However, he uses them as weapons against existing injus-
tices in the distribution of wealth. Marx does not accept the concept of
property as de juré right; instead, he attacks it as contrary tq nla3tural law ff
using the same legal language traditionally used to defend it. 4

At this point, Marx believes that reason provides the basis for natural
law. Furthermore, he claims, that because this is the case the law can
force people into freedom. In constraining people, the law can actually
free them. Marx’s notion that reason provides the basis for natural law .
is most evident in his views of criminal law. In May 1842, Marx pub-
lished an article on freedom of the press which delved into the justifica-
tion of punishment. He argues in this article that the state can punish 4
individuals only when they have stopped acting rationally. When people #
do act rationally, the law must leave them alone or, in his words, the - §
“law must yield to human life as the life of freedom” (Dupré 1966, p-
76). Marx explains that when people act irrationally, however, that is §
when the state must coerce them. As he puts it, only “when a man has

shown by concrete action that he no longer hearkens to the natural law -8
of freedom, does it [the law], as State law, force him to be free” (Dupré §
1966, p. 76). According to Marx’s view in this period, people are forced &
into freedom by the law.
To sum up, according to Marx at this stage, people are free to the
extent that they are rational. When people are not rational, they must be |
forced by law to become rational, a process that establishes their free- 4
dom. If punishment is necessary to obtain this freedom, then so be it. As
we shall soon see, it is this very faith that reason alone can be the basis -
for law that Marx will struggle to overcome in his next two phases.

CONTEXTUAL INFLUENCES ON MARX’S TRANSITION
FROM PHASE 1 TO PHASE 2

Before exploring Marx’s criticism of this first view in his next phase, i
would be useful to examine some events that may have influence
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Marx’s move away from his journalistic phase of grounding the law in
reason. One such event is the attack on Marx’s periodical by the Prus-
sian king, an attack that prompted the abrupt closing of the Rheinsche
Zeitung. The periodical had enjoyed the relative leniency of the Prussian
censors throughout 1842 and most of 1843. Marx’s attacks on the gov-
ernment’s policy regarding thefts of wood and on the economic inequal-
ities in Prussia were not looked upon favorably by the government, but
they were not deemed threatening enough to warrant closing down the
periodical. While Marx advocated radical reform, he had not called for
revolution and violence, as had Bruno Bauer and many other radicals
associated with the “left Hegeleans.” The government reacted to
Bauer’s increasing radicalism by removing him from his university
position, thus denying him a major forum for airing his beliefs.
Although Marx was certainly watched, it seems he succeeded in walk-
ing the middle road between radical reform and revolution carefully
enough to avoid the ire of the king of Prussia, for 11 months at least.

After serving as editor of the Rheinsche Zeitung for almost one year,
in April of 1843 Marx suddenly was confronted with a change of heart
on the part of the Prussian government. The king ordered the periodical
to cease printing and close down. At this point Marx had not changed his
approach in his critique of the government, and there is no indication
that he became either more radical or altered his philosophical justifica-
tion for his editorials. There is also no evidence that at this point the gov-
ernment was facing an imminent threat of revolt.

One attractive explanation for the king’s sudden change of heart
toward Marx and his periodical is offered by Isaiah Berlin in his early
work Marx (Berlin 1996). According to Berlin, Marx had begun using
his editorials to attack the current Prussian alliance with Russia. Marx
argued that Russia’s authoritarian rule, a far cry from the relatively lib-
eral Prussian government, constituted a threat to the freedom of Prus-
sian citizens. In his eyes, the mere existence of a nonliberal power at the
Prussian border was a danger. In particular, he wrote of his distrust of
Czar Nicholas I. According to Berlin, one of Marx’s editorials found its
way into the hands of the Czar, who was enraged by the article. The
Prussian ambassador to Russia was immediately notified of the Czar’s
disgust, and a letter was sent to the king of Prussia which explained that
“inefficient” censorship could not be tolerated. The Rheinsche Zeitung
was closed soon after the letter was received; Berlin ties this move to the
king’s embarrassment. While Marx’s articles were not initially deemed
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radical enough to warrant Prussian censorship, an angry ally succeeded

in wielding its power over Marx.

Regardless of the reason for the government’s closure of the paper,
Marx was, to say the least, disenchanted. He had become a well-known }
editor of a major periodical at the young age of 25, and before his |
twenty-sixth year he had his forum taken from him. To complicate the |
matter, Marx had planned to marry Jenny von Westphalen that same
month but suddenly found himself unemployed. Although he went §
through with the wedding, he was clearly not in the best financial posi- ]
tion with which to begin a new marriage to a woman of anstocranc

tastes and upbringing. :
Interestingly, Marx’s response to this devastating and ill-timed loss of
work was regret that he had said not too much, but too little. In a letter § ]
to his friend Amnold Ruge, he claims that his work the previous year was §
too conservative and, in retrospect, too concerned with appeasing an §

already suspicious government. “It is not easy to cringe even for the 4

sake of liberty, armed with pins instead of a sword; I am tired of this §
hypocrisy and stupidity, of the boorishness of officials, I am tired of hav- § !
ing to bow and scrape and invent safe and harmless phrases” (Berlm*
1996, p. 50). These strong words suggest that Marx was not simply crit- §
icizing the honesty of his writing in retrospect; it seems probable that he

had felt restrained while writing his editorials during the previous year: §
Writing within a liberal framework was pragmatically necessary if he .,
was to be tolerated by the Prussian regime. In addition, he may have felt §

the need to speak to his readers in a language that was traditional. By'

using an accepted discourse, Marx could make some of his more radlcal

ideas—those concerning property, for instance—palatable.
Regardless of whether he believed he was being honest when he wrote
his articles throughout late 1842 and early 1843, it is clear that Marx was

not only angry at being fired but was also disappointed with his own the- 1
oretical method. Frustrated and no longer constrained by the respon51- ]

bilities and anxieties that accompanied his editing job, Marx began to
express a need for a new way of writing, a new way of theorizing.

Marx decided in that same summer that he would leave Prussia and
move with his new bride to Paris. In the summer months before the
move and for several months after he arrived in Paris, Marx worked on 4
a manuscript which would form the basis of a critique of Hegel’s phllos- -

ophy of law. As he explained 15 years later in his A Contribution to the § i
Critique of Political Economy, this move to Paris marked the beginning §
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of a major transformation. Reflecting on the closing of the Rheinsche
Zeitung, Marx claimed that he was eager to “withdraw from the public
stage into the study” (Marx 1989, p. 4). Freed from the paper, he would
no longer be content to see the law as a separate realm from political and
civil society; it was grounded in actual relations. Elaborating on this
transformation, Marx claimed, “the first work undertaken for the solu-
tion of the doubts which assailed me was a critical review of Hegel’s
Philosophy of Rightc.... My investigations led to the result that legal
relations as well as forms of state are to be grasped neither from them-
selves nor for the so-called general development of the human mind.”
(Marx 1989, p. 4). Although Marx’s final view of what constituted
“actual relations” was still developing, the manuscript reflects Marx’s
philosophical move away from his journalistic writings at a time when
he was undergoing a physical move away from Prussia. While he would
continue to develop his views on law and juridical language throughout
the year, this manuscript marked the origin of the changes his thought
would undergo.

MARX'’S POLITICAL PHASE

Marx underwent profound changes after leaving his job at the periodi-
cal—changes which were very likely a reaction to the government’s
increasing conservatism. In the next year, he would abandon his faith in
reason and natural law as a basis for criticism, attempt to create a new
political theory which would salvage some element of his juridical lib-
eralism, and then reject juridical language altogether. Perhaps if the
Prussian government had maintained its more lenient policy, Marx
would have remained a journalist and continued to argue for reform
through natural law. Instead, he became disillusioned with natural law
theory and took a much more radical approach. No longer content to
work within the Prussian system, Marx argues in this second phase that
society as a whole must undergo a drastic transformation if juridical lan-
guage is to become legitimate.

In his unpublished essay “Critique of Hegel’s Philosophy of Right,”
Marx reveals that he is no longer willing to use the language of natural
law.'# In contrast to his previous legal phase, in which ahistorical natu-
ral law was based on reason and taken as a guide in searching for right,
in “Critique,” Marx comes to see political society, not nature or reason,
as the basis of law and right. At this point, he no longer appeals to a law
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above politics. Instead, he explains that law must be grounded in a polit-
ical sphere that involves all the members of society. Although Marx con-
tinues to employ juridical language at this point, law and the juridical
notions of rights and citizenship find their basis in a universal politics.
The article is explicitly an attack on Hegel’s philosophy of law and on
any conception of law which is grounded outside of political society, but
it also implicitly attacks Marx’s own philosophy of law as expressed in

his articles for the Rheinsche Zeitung. Any super-societal basis for law, . ik

he argues, inevitably results in external state coercion.

It is in this essay that Marx also shows the first evidence of Ludwig
Feuerbach’s influence. Marx had read Feuerbach’s The Essence of

Christianity in the months preceeding the closing of the Rheinsche Zei-
tung and was intrigued enough to experiment with its ideas in depth
after the paper was closed. In “Critique,” Marx takes as his guide Feuer-
bach’s premise that humanity should not rely on the abstract or “objec-
tified” discourses traditional in Judeo-Christianity to shape its world
view. Among the aspects of this abstract discourse to which Feuerbach
specifically objects is the legalism which he claims Christianity inher-

ited from Judaism. Feuerbach’s philosophy calls for the replacement of

the external “Christian” ideals with concrete humanistic love. Through

the active emotion of love, what had been previously promised in ideas

could become actualized. In more philosophical terms, Feuerbach wants
to make the ideals inherent in Christianity into material reality. 15

In “Critique,” Marx attempts to use Feuerbach’s framework to diag-
nose similar problems that are evident in society. Marx argues, in this

phase and in his next phase, that just as Christianity creates a dualism
between man’s potential as manifested in religion and his actual exist-
ence, contemporary society as shown in Hegel’s theory of law presents }'
a similar divide: the division between an abstract political society and an
egoistic “material” civil society. Although Marx’s diagnosis of society’s
malaise relies on Feuerbach’s theory, his solution does not. Rather than 3
completely abandoning the legal perspective, as Feuerbach suggests,

Marx attempts to humanize it.!

Before we go on to consider the societal dualism in Hegel’s work that §
Marx wishes to eliminate, it is necessary to examine the theological
dualism that Feuerbach explicitly critiques in The Essence of Christian-

ity in more depth. We will then return to Marx’s own criticism of soci-
ety’s dualism and the solution he provides.
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According to Feuerbach, Christianity has failed to bring about the
love promised by Jesus in the gospel because this love has only been
expressed in an abstract theoretical manner, which is the result of a
“legalistic” discourse which it has inherited from Judaism. Legalism, he
argues, prevents the concrete realization of the ideals of Christianity
because of the nature of the legal command. Although Christianity
offers the imperative “love thy neighbor,” the fact that this teaching is a
command prevents love from in fact being realized. This is particularly
the case with emotions. An individual can perhaps force another indi-
vidual to act in a certain manner, but, according to Feuerbach, it is
impossible to command that an individual feel a certain way. The com-
mand remains an abstraction that people acknowledge and even claim to
comply with, but because it is imposed on individuals, they will not
internalize its dictate. This is especially the case with love. As a result,
Fuerbach concludes that both the standpoint of law and law itself, which
in his view are based on the legal command, must be abandoned if love
is to be brought into the world. Religious world views are doomed to be
unsuccessful, he claims, to the degree that they maintain the legal per-
spective.

Inherent in the legal standpoint Feuerbach attacks is the notion that
rationality can be detached from emotion. Moral rationalists—and here
we can think of the Kantian morality which Marx had previously relied
on—claim that the good-action must be based solely in moral reasons.
Action must comply with moral law regardless of the particular feelings
or desires one is experiencing at the moment of action. Similarly, the
legal perspective is detached from the actual emotions of the individuals
who are being commanded. In the command “love your neighbor,” for
example, the order to “feel love” is imposed on an individual regardless
of what he or she is actually feeling. If the legal standpoint in Christian-
ity is to be abandoned, according to Feuerbach, the dominance of reason
over emotion must first be jettisoned. As he puts it, the “understanding”
dictated by the law must be replaced by the perspective of the “heart.”
Feuerbach explains:

No man is sufficient for the law which moral perfection sets before us; but for
that reason neither is the law sufficient for man, for the heart. The law condemns;
the heart has compassion even on the sinner. The law affirms me only as an
abstract being, love as a real being. Love gives me the consciousness that I am a
man; the law only the consciousness that I am a sinner, that I am worthless
(Feuerbach 1957, p. 48).
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In other words, the demands of “legal Christianity” can never be satis-
fied fully on earth. Because this form of thought is based on reason, it
imposes an external coercive force. As a result, it cannot bring about
what Christianity ultimately seeks to achieve: the internalization of love
by all people who will continually both feel and act out of love. While
the legal command might force people to act in a certain manner, it can-
not penetrate to the depths of intention and feeling.

Feuerbach argues in The Essence of Christianity that the Christian
legal perspective is inherited from Judaism. By examining the “Judaic”
character of legalistic language, Feuerbach reveals what he perceives as
its inherent flaws. He explains that Judaism is founded on egoistic prin-
ciples. Although the Jewish people- created an abstract God, this God, |
Feuerbach writes, “had its origin only in the unfathomable depth of j
Hebrew egoism” (Feuerbach 1957, p. 117). The Jewish concept of God,
he claims, is merely a mask for selfishness—or, in his words, “a baseless ]
air-built doctrine, which originated solely in the need to give a warrant
to utilism, to egoism” (Feuerbach 1957, p. 117). Because the Judaic God f
reveals his will through the law of the Torah, this law becomes the tool 3
for masking but not lessening human selfishness.

While Feuerbach finds egoism hidden behind the God of Judaic 1
thought, he attributes to Christian thought a more sinister role in main-
taining egoism. By preaching love from the legal perspective, Feuer- 1
bach claims, Christianity allows egoism to exist. In effect Christianity }
protects selfishness by legalistically preaching selflessness. The com-§
mand “love your neighbor” is an imperative which demands sacrifice §
for others. Christ demonstrated the ultimate sacrifice, in Christian
thought, for the love of others, in allowing himself to be put on the cross. §
Despite Christ’s example, however, because Christianity retains thej
demand of love as a command, it in effect insures that people will not
live as Christ did. In fact as a result of legalizing the concept of love for
others into the command “love others,” Christianity ensures that self-}
love or egoism will dominate the human character. According to Feuer-
bach, man will only be liberated when he has internalized Christianity’s{
promise of love. As long as the legal perspective is dominant, howevery

this internalization is impossible. As a result Feuerbach concludes “the
law holds man in bondage” and when the legal perspective is abandoned
“love makes him free”’(Feuerbach 1957, p. 48). ]

Marx’s interest in Feuerbach led him to try to apply the Feuerbacheany
critique of religion to politics. He finds a parallel of the legalistic dis-§
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course in Christianity that Feuerbach blames for the bondage of human-
ity in the legal and political writings of Hegel. These writings are
rer‘:aling, he claims, because they reflect the contemporary state of
society. Specifically, Marx attacks Hegel’s notion that people can
engage in politics as abstract citizens while still maintaining a private
existence in civil society. According to Marx, like the theological divide
Feu.erbach finds in Christianity, this dualism between political and civil
§oc1§ty must also be abolished. He argues that this is to be done by elim-
m{itmg civil society and leaving political society as the sole basis for
ex.lstence. If this were to happen, law would be grounded in a political
will which would reflect the interest of the community as a whole.
While he echoes Feuerbach in his attempt to humanize society, in “Cri-
tique” Marx rejects the notion that law should be completely abolished.

Before examining Marx’s method for ending the split between civil
and political society, it is useful to examine how this divide is evident in
Hegel’s work. According to Hegel, a division will exist in the fully ratio-
nal state between civil and political society. Although Hegel, like Feuer-
bach, argues for a conception of human life in which morality can be
Fealized and is not externally imposed, Marx contends that he has failed
in this project. His failure is evident, Marx claims, in the distinction
Hegel allows between civil and political society.17

Marx begins to attack this distinction by examining Hegel’s position
that representatives rather than individuals should act in the political
sphere. According to Hegel, these representatives are able to give the
proper political voice to the members of civil society in a way that they
themselves would not be able to. Marx objects that rather than “guaran-
tee” the members of civil society a political existence, the presence of
these representatives in fact precludes one. Instead of grounding law in
pf)htical society, the relationship only serves to impose law on a people
disconnected from politics. This relationship “requires a guarantee from
oqtside itself, while it is itself supposed to be the general existence of
this guarantee” (Marx 1975c, p. 115).

M‘arx argues that although Hegel believes civil society and the state
(poht'lcal society) together bring about a rational society in which all are
free, it is the state which imposes its will on a separate civil society. The
{esult of Hegel’s view, Marx argues, is that the state is not “made up by
lt§ members” and is artificially held together. According to Marx, Hegel
winds up presenting a paradigm in which the state exists as a separate
sphere which ostensibly represents the people but which is actually
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oblivious to their real needs. Through close analysis of I’)a‘s‘sages fron:
Philosophy of Right, Marx believes he can reveal Hegel s “root error’
and unmask the real bondage hidden in his theory. Evidence that Hegel’s
state is not really free lies in his claim that the state is “a‘n exten}al neces-
sity” and that the “interests” of individual citizens are ¢ subordpate to it
and dependent on it” (Marx 1967, p. 152). The problem here is tl‘lat‘ tI_le
state is supposed to secure the interest of the people but because it is in
Hegel’s own terms an “external necessity” laws are not based on the
interest of the people but upon the state’s private will. Law then w1_nds
up serving the state’s own will rather than the People’s. For Marx, just
as natural law divorced from politics is illegitimate, so also is a legal
community without any true political ties. Both accm'mts attempt to
ground law outside of political will. In the natural law view the basis of
law was found in reason. Although Hegel claims that l}e also offers a 4
notion of a rational state, his conception of law, according to Marx, is 4
really based on the will of the state divided from the peopl&?. o
Although Hegel is content with the division between 01y11 and politi- 4§
cal society, Marx is determined to dissolve it. As he sees it, the separa-
tion of civil and political society determines that “comon 'e)'q’),erlence |
is not subject to the law of its own spirit but 'to an alien S,pll'lt (Marx
1967, p.155). This diagnosis of the problem hints at Ma'rx s resolutlfm,
for he implies that if common experience were not subject to jln a}}e.n
spirit, it might access a law of its own spirit. Here the‘ term _law bls
applied to the community’s collective interest. How this law is to be
deciphered and enacted is not clear, but Marx seems confident it can be
done. ' i
Although he does not offer an entirely Feuerbach‘e?m solut'lon to the
problem of collapsing the split between civil and political society, Maﬂ;
does employ a Feuerbachean strategy in his attempt to find thfa law o ,
the community. In both Provisional Thesis for the Reform of thlosophyg
as well as in The Essence of Christianity, Feuerbach c!alms that the:;f
material realization of the hopes manifested in Christianity, or for 1:ha’.r
matter any idealism, can be found in the structure of lapguage. Ideahsvt;
thinkers, Feuerbach claims, have reversed the relationship betweeg sub«fé
ject and predicate. In the subject of a sentence, _he argues, a theqnst ﬂ(:@
speaker reveals her assumptions about the. basis of reality, whllcfe ‘f
predicate of a sentence will contain assumptions gbout tl}e results o
reality. Often, idealists will base reality—as manifested in the subject y
a sentence—on an idea. 4
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According to Feuerbach, however, ideas can only exist as the result
of a preexisting material reality. Consequently, idealist thinkers,
including Christian theologians try to impose reality on something that
does not exist. The materialist can rectify the idealists mistake only by
replacing the subject of an idealist statement with a material reality.
Often this can be done according to Hegel by reversing the order of the
subject and predicate. In an idealist sentence a predicate often is a
material reality and therefore the actual material reality seems to be
the result of a non-reality: the subject expressed as an idea. If subject
and predicate are reversed, however, the material and thus actual real-
ity is placed in its proper place. For example a Christian idealist would
claim “God creates man.” Here the subject of the sentence “God,” is
an abstract idea and thus according to Feuerbach, that which is not a
reality appears to be real. On the other hand, while “man” is in fact a
reality, it appears to be a predicate. The improper structure of the sen-
tence can be rectified with the reversal “Man creates God.”

Marx uses Feuerbach’s technique of searching for subjects which are
based in ideas and reversing them with material predicates when he cri-
tiques Hegel’s political and legal idealism. For Hegel, a state’s constitu-
tion is the basis of its political community. Because the constitution is
not a concrete reality, according to Marx, Hegel basis the entire commu-
nity on an idea. Contra Hegel, for Marx at this point the only legitimate
basis for all law including a state’s constitution is concrete “political
sentiment;” in other words the will of the actual members of the com-
munity, its citizens. Because Hegel sees political sentiment as depen-
dent upon and created by the constitution, he in fact tries to base a
concrete reality on an abstract idea. Therefore, Marx argues that Hegel’s
relation between subject and predicate must be reversed. The result is
not an end to the constitution but a grounding of it in political sentiment,
which is the real will of the community. Marx finds his target sentence
in the following quote from Philosophy of Right:

As subjective substantiality it [the state] is political sentiment. In distinction from
this, as objective substantiality, it is the organism of the state, the specifically
political state and its constitution (Marx 1967, p. 159).

According to Marx this quote is evidence that Hegel makes the con-
stitution the basis for political sentiment. The result is that the will of the
Community, which Marx equates with “political sentiment,” is actually
Subordinated to the constitution. Marx explains, “It is important that
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Hegel always converts the Idea into the subject and the particular actual

subject, such as ‘political sentiment,” into the predicate” (Marx 1967, p.

159). In doing this, Marx continues, Hegel grounds the community ina §
nonexistent ideal. This reversal must then be reversed itself, Marx |
argues, so that the actual subject, “political sentiment,” is the basis of }

political society. Because Hegel reverses the real subject with the real

predicate the constitution ignores real political sentiment and remains

an external and imposing force. Until Hegel’s mistake is corrected,

instead of determining the law the actual community has law imposed 1

upon it.

Hegel acknowledges that the basis of the state is the constitution §
when he writes, “This [political] sentiment gets its specifically deter- §
mined content from the various aspects of the state as organism” and
then concludes “this organism is the political constitution”(Marx 1967, 1
pp. 161-162). For Marx the fact that the life of the community, or in }
Hegel’s term, “the political sentiment,” is reliant on the constitution is §
evidence that Hegel bases the community on an idea. This means that its
very existence will be determined by the constitution. As a result polit-
ical existence itself is an externally imposed force which does not over- 3
lap with real political will or sentiment. According to Marx, the result is
that what Hegel calls the state of citizens is not made up of its “own }
nature” but rather of “something foreign to them” and consequently }
“the state exists and is predestined prior to the body” (Marx 1967, p. §
164). In Hegel’s scheme the ideal is supposed to produce actual exist- §
ence. In Marx’s view, however, ideals cannot themselves bring an f
authentic community into existence. Hegel’s ideal constitution then
winds up masking some other actual motive. In this case it is the will of
the state government separate from the people. Hidden by the ideal of
the constitution, the state uses law to enforce its own will. By allowing |
an “idea”—in this case the constitution—to serve as the subject, Hegel 1
in fact sets up an external state which imposes its own will upon the §

people.

Marx contends that a liberated community can only exist when law is §
not based on an idea but emanates from the will of the members of the 1
state. For this to occur, Marx argues, Hegel’s dichotomy between polit-
ical and civil society must be transcended. He writes, “In actually pos- §
iting its political existence as its true existence, civil society has §
simultaneously posited its civil existence, in distinction from its politi- §
cal existence, as unessential” (Marx 1975¢, p. 121). In other words, pol-
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itics cannot be something that takes place apart from individuals in their
everyday lives. Rather, individuals must become political beings who
themselves constitute political society. The dichotomy between civil
and political society then can be dissolved and the two merged into what
Marx refers to simply as “politics.” This notion is clearly contrasted,
however, with Hegel’s concept of politics. While in Hegel’s view polit-
ical society is grounded in the abstract law of the constitution, in Marx’s
view the relation is reversed. The constitution and law are instead
grounded in politics or political sentiment itself.

In addition to positing the method that is needed to resolve the dichot-
omy, Marx stresses that this resolution is dependent upon a democratic
model of government. At points Marx even sounds as if he is offering a
notion of direct democracy as a replacement for Hegel’s representative
model. He reasons that because in Hegel’s state man does not himself
“participate” in the affairs of the community but is only represented, he
is not a part of political community. Marx’s point here is not that every-
one needs to make every decision but that individuals desire “political
being” (Marx 1975c, p. 118)."3 It is this fundamental desire of individ-
uals to become political beings that Marx wants to see actualized rather
than the surface desire to be a member of the legislature.

Marx is clear that the realization of this real political being for society
and with it the reversal of Hegel’s subject-predicate relation can occur
only with the transformation of monarchy to democracy. While monar-
chy is based on Hegel’s external relation in which people are “sub-
sumed” as Marx writes “under political Constitution,” democracy bases
law on the people’s will (Marx 1967, p. 173). “In democracy,” he
explains, “the constitution itself appears only as one determination, and
indeed the self determination of the people” (Marx 1967, p. 173). It is
created by the people and “the constitution is man’s and the people’s
own work. The constitution appears as what it is: the free product of
man” (Marx 1967,p. 173). Thus through democracy’s particular mode
of political organization, Marx envisions a way to reverse Hegel’s sub-
ject-predicate relationship and invoke the people’s will as the basis for
the constitution.

But why is democracy the sole way to guarantee true social freedom?
What characteristic allows democracy—and democracy alone—to
reverse the subject-predicate relation of law over people so that people
determine law? In answering this question, Marx not only provides
more insight into his conception of true democracy but also reveals why
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he continues to employ the juridical notion of rights. In Marx’s view at
this point, in order to achieve a free existence one must be able to par-‘fj
ticipate in political life as a citizen. Through citizenship one establishes;f
political existence and freedom. Marx elaborates on his concept of citj-
zenship by showing why even those who participate in the legislature i in:
Hegel’s scheme are not true citizens. By explaining what is lacking in | ‘
Hegel’s notion of politics and citizenship he believes he can explam\'
what genuine citizenship and politics would look like. Marx focuses on
two flaws in Hegel’s account. First, for Hegel the participation of the §
members of the legislature is not secure because it is reliant upon an
externally imposed constitution. “The state constantly requires the:
existence of spheres external to itself. It is not realized power. It is sup-: g
ported impotence” (Marx 1975d, p. 184). The legislator’s existence is- }
not genuine because it is granted from the outside and is, therefore, not §
permanent.

The second flaw Marx finds with Hegel’s concept of pohtlcs is more if
revealing. He claims that while some have the right to deliberate in the §
legislature, this right is not truly a political right. His justification for §
this claim relies on his definition of politics. For Marx, politics, and spe- 4
cifically political rights, must be universal. Rights not extended to all §
people in a society cannot properly be characterized as political nor §
even as true rights. Marx explains that political rights cannot apply to a §
specific section of a society while others are excluded because “if polit-
ical rights are the rights of corporations, etc., this contradicts the idea of §
political rights as something political, as the right of the state, of citizen- §
ship. For the whole point is that these rights should not be the rights of’
a particular existent being, not right, law, as a particular existence”
(Marx 1975d, p. 185). Rights which are not universal remain artiﬁcial;v
and are, according to Marx, merely “legal.” To be genuine, rights can be : {
legal but only if they are first political and universal. Legitimate law is 1 \
grounded in real politics. ‘;

At this stage of his thought, Marx believes that Hegel’s divide
between civil and political society will only be dissolved when art1ﬁ01al,'
legal existence becomes based in political existence. Once this has "
occurred, humanity will have achieved “species life.” Whereas Feuer-
bach uses this phrase to describe the existence achieved by “species
beings”—those who have transcended a religious dualism—Marx uses §
the term to describe those who have achieved a healthy political exist- 4
ence. For Marx a “species being” can only exist when legal existence is ;
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based in political existence. Two questions remain, however: First, what
characterizes a “political” person? Second, how can everyone partici-
pate in politics? The answer lies in Marx’s concept of citizenship. This
concept will be central in explaining how people can become truly polit-
ical and universal, although he soon turns it on its head in On The Jewish
Question.

Before Marx elaborates his own notion of citizenship in Critique, he
attacks Hegel’s. Hegel discusses citizenship in the following passage:

In the estates as an element in the legislative power, the class of private citizens
acquires its political significance (as quoted in Marx 1975d, p. 141, emphasis
added by Marx).

According to Marx, Hegel’s position is that citizens are primarily pri-
vate individuals defined by their membership in a social class or Estate.
Their political existence comes into being insofar as that Estate is rep-
resented in the legislature, the essence of the political sphere. This
necessitates that individuals live their lives as citizens in civil society
and become political beings only through representation. In Marx’s
words, “the class of private citizens is the immediate, essential, concrete
class of civil society” (Marx 1975d, p. 141). Because Hegel divides civil
society into different social classes or Estates, private citizens are
divided from each other. They find their mutual political being only
through the representation of each class in the legislature.

This notion of divided citizens who gain representation as political
beings only through a divided class runs counter to Marx’s definition of
politics as universal. A few sentences after describing Hegel’s notion of
a “private citizen,” Marx begins to show why the two terms “private”
and “citizen” are contradictory. The term “private citizen” is an oxymo-
ron, he claims, because the term’s ‘“‘very character as a class of private
citizens indicates its antithesis to political significance and efficacy, its
absence of a political character: it expresses the idea that civil society is
in and for itself without any political significance” (Marx 1975d, p.
141). Clearly, real citizenship cannot, in Marx’s view, be private. Marx
concludes, then, that Hegel’s notion of a private citizen is an attempt to
hide the fact that in his scheme, those in civil society actually lack “real
political significance.”

Because Hegel’s citizen is private, he or she seems to lead a double
life—in Marx’s words, a “double organization.” On the one hand, as a
member of an Estate which is represented in the legislature, the citizen



194 COREY BRETTSCHNEIDER {§
‘j

is part of the bureaucratic order. As we have seen, this part of the citizen. ;
has nothing to do with his or her actual interests or day-to-day life. It is,
in fact, an “illusory” part. On the other hand, the citizen exists as an: ';'
actual member of private civil society, where he or she works, shops, ,
and lives. This civil society aspect of the person exists in “material }
opposition to the state.” Because the citizen really exists as a private.§
being, he or she lacks any real political or public existence. A person’s §
citizenship, in other words, is a myth that has nothing to do with his or:}
her real identity. ;

The reason Hegel’s “private citizens” lack public existence in Marx’s §
view at this point, is that they exist as members of distinct, divided;
social classes or estates. In order to have universal citizenship, accord- §
ing to Marx, people would need equal access to all aspects of social life, §
Because in Hegel’s scheme people are denied this access as a result oﬁv
being part of an Estate, they are denied political being. It is precisely

“the various classes of citizens [that] have only a private significance inj
respect to the state and no political status at all” (Marx 1975d, p. 144)
The private classes of estates are private and, thus, not political.

The major Hegelean impediment that must be overcome if people are
to become Marxian political citizens is that they are defined by their p:
vate existence as a member of a class. They must cease being regarded
as a member of an Estate in order to gain a real political identity. By def-
inition, if this identity is to be political, it must be one in which all are §
equals; citizenship must mean equity in actual life if it is to be political.»?:;
This statement carries with it a powerful political implication: social }
classes must be abolished and be replaced by political being. As Marx}
explains, “If the citizen is to acquire political significance and efficacy,
he must discard his class, civil society, the class of private citizens; for
it is precisely this class that stands between the individual and the po
ical state” (Marx 1975d, p. 144).

Marx’s notion that real citizenship can come about only with the col-
lapse of civil society and its social divisions is closely intertwined withy
his view of law. Political sentiment as we saw must form the basis fo
law. Since a genuine political community is made up of genuine citi-3
zens, the will of the citizens becomes the basis of law. This view differs §
greatly from Marx’s natural law view. While in his previous phase;}
Marx claimed that law was above political society, here, law serves it.}
Marx writes, “Man does not exist for the law but the law for man—it i8]
a human manifestation; whereas in the other forms of state man is a3
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legal manifestation” (Marx 1975d, p. 115).1° 1t is by having his will
manifested in politics that man achieves political being. While in
Hegel’s thought, political right was “the right of corporations,” Marx’s
notion, as we have seen, invokes “political right as political right, i.e.,
as the law of the state, of citizenship” (Marx 1975d, p. 185). For Marx,
the law of the state is grounded in political right, which is itself reduc-
ible to the law of the citizens. Juridical right does not disappear at this
phase of Marx’s thought; rather, it is now grounded in the public will of
the citizen.

In explaining how the law of the community is to be understood, Marx
echoes Rousseau. Just as Rousseau distinguishes the “general will,”
which is the proper will of political community, from the “will of all,”
which is simply the collective desire of individuals, Marx distinguishes
between his notion of political community and Hegel’s, which is repre-
sentative of individual interest. For Marx, the legislature, like Rous-
seau s ideal legislator, has the capacity to discover the community’s real
will.2® When the real will is found, it will form the basis of law. As a
result, “the legislature does not make the law, it only discovers and for-
mulates it” (Marx 1975d, p. 120). Whereas in Marx’s previous phase, he
wanted politics to attempt to replicate natural law, here he grounds law
in politics.

At this stage, Marx believes that through transforming civil society
into an entirely political society, the terms that had before only served
to justify inequalities will be able to rectify them. Juridical language
alone cannot achieve this goal, however. It will only be effective in a
polity which has transformed the public-private split. Here, politics
serves as a ground for law and policy.21 '

MARX’S ANTI-JURIDICAL PHASE

Although “On the Jewish Question” was written in 1843, soon after the
unpublished “Critique of Hegel’s Philosophy of Right,” in it Marx
reveals a completely different view of political community. Perhaps it is
because Marx’s view had changed so much that he chose not to publish
“Critique.” While in “Critique” he sought to dissolve the civil/political
society divide through political means, in this essay he argues that a
transformation couched in political terms is impossible. To focus on
political being, he argues, is to address people only in their “alien” state.
For a true transformation to occur, he claims, the languages of both pol-
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3

itics and law must be abandoned. While his previous political phase
makes use of juridical and public language, “The Jewish Question” is §

explicitly anti-juridical and refuses to embrace “political” discourse.

Both essays posit Feuerbach’s species being as an ideal community :

member and both attempt to resolve the same dichotomy that is prevent-

ing “species life”—namely, the political-civil society divide. In each' :
essay, however, Marx works out a different method by which society can §
transcend this dualism. In “Critique,” we saw that he appeals to a Rous- :
seauian notion of citizenship and public will in the hope that through

these concepts man might dissolve the divide. In “On the Jewish Ques-

tion,” however, Marx is explicitly opposed to the notion that the public/ ,

private split can be dissolved by entering into the realm of the citizen. §

He argues here that both politics and juridical language, including the ':3‘:
concept of justice, must be abandoned if man is to be liberated. Whereas
before Marx had adopted Feuerbach’s method in his critique of Hegel‘l;‘f
but not his conclusion that legal discourse should be ended completely, §

here he accepts Feuerbach method and conclusion. Marx argues in this :
phase that far from aiding the struggle towards species being, these §
juridical and political notions have in fact inhibited it. 1

Although his method and language are quite different in the “On the
Jewish Question” and “Critique,” Marx’s project is still centered on §
applying Feuerbach’s materialism to a societal critique. From the per- 7‘,

spective of the contemporary theorist, this project could broadly then

still be labeled a *“political” project.22 Marx is still attempting to cope ff;
with issues that are well within the bounds of social and political philos- §
ophy or theory. He is concerned with the traditional political problems ‘§
of social organization and freedom. His work here, however, breaks
with his approach used in “Critique” in that here he explicitly rejects the §
value of the term “politics.” Whereas before, the “political” realm was
the goal of liberation, in this essay the “political” realm is seen as a hin-
drance. While the species being is a purely social being, for Marx at this §
point, this person cannot be what he called a “political” being. Marx’s §
project remains much the same but his language changes drastically at

this point. 3

Politics, Marx argues, only leaves man bifurcated between two selves,
one public and virtuous and the other private and selfish. The problem }
with the type of politics presented in “Critique,” he argues, is not that
“citizenship” itself is tainted but rather that it leaves private interests §
intact. While Marx recognizes that the citizen who engages in the public }
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realm has a recognition of himself as a member of the community, a pri-
vate egoist remains in existence in the private realm. Marx explains:

Where the political state has attained to its full development, man leads, not only
in thought, in consciousness but in reality, in life, a double existence—celestial
and terrestrial. He lives in the political community, where he regards himself as
a communal being, and in civil society where he acts simply as a private individ-
ual, treats other men as means, degrades himself to the role of a mere means, and
becomes the plaything of alien powers (Marx 1972a, p. 34).23

Notice that Marx identifies the citizen’s recognition of himself as a
“communal” or, to use Feuerbach’s term, “species” being. The criticism
of public dialogue is not that public man qua citizen acts selfishly. In
fact, Marx acknowledges that the citizen acts as if he were attempting to
secure the best interests of the community. However, as a citizen he is
incapable of eliminating the egoist of the private realm and, as a result,
leaves civil society intact.

Marx is clear that juridical language, especially the language of rights,
must disappear if the private/public split is to be overcome. Even a lan-
guage of rights conceived in the spirit of a “species being” serves only
to secure the existence of an unaccountable and separate civil society
that is free to do as it pleases, in accordance with its egoistic essence.
“None of the supposed rights of man, therefore,” Marx writes, “go
beyond the egoistic man, rnan as he is, as a member of civil society; that
is, an individual separated from the community” (Marx 1972a, p. 43).
Here, Marx is clear that he does not wish to reject some rights but rather
the concept of rights itself. Whereas before Marx was content to claim
that rights were not realized simply because they were not universal,
here he claims they can never be realized. This is due not to any contin-
gent circumstance, such as an unequal property distribution, but rather
to their very structure. While rights might secure formal equality in the
public sphere, in the private sphere egoism ensures that there is not
material equality. Although a promise of equality usually accompanies
rights, Marx argues that this promise serves only to mask the harsh real-
ity of oppression.

Marx takes the right to property as paradigmatic of the dual role rights
play. Although it is couched in moral terms, “the right to property is ...
the right to enjoy one’s fortune and to dispose of it as one will” (Marx
1972a, p. 43). While this criticism could legitimately be aimed at theo-
rists such as Locke who do not call for equality of property, it could just
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as easily be aimed at Marx himself, who in his earlier two phases uses {
juridical language—particularly the language of rights—to argue for {
both material and formal equality. Marx’s point is not the truism that3
rights have been used to justify inequalities in the past but rather that
rights, despite the intentions of theorists to use them to secure material“;
inequalities, cannot be used successfully to do so.

The argument against juridical language and the politics of the cmzen
is not so much concerned with achieving a just distribution of property §
as it is with achieving a proper form of relations—a form of relations}
that cannot exist within Marx’s previous two ways of theorizing. The$
point is not that some rights are egoistic but rather that the entire way of‘
theorizing in terms of political rights is flawed. He comes to see juridi-§
cal language as inherently destructive, despite the intentions of the the- |
orists who use it. In “On the Jewish Question,” Marx claims that politics §
and juridical language are essentially intertwined with the public/private ]
split. By focusing on a purely political realm, society only succeeds in
deflecting attention from the egoism prevalent in the private realm.§
Political power, Marx argues, is not capable of transcending this split;
and overcoming egoism. Rather, “species being” will only be achieved
when humans have focused on overcoming their own egoistic essences.§
He warns that the objectified discourse of politics prevents the individ-{
ual from overcoming this egoism and “separates this social power from}
himself as political power.” (Marx 1972a, p. 46). In Marx’s previous§
phase, social power was achieved by fully realizing political rights as;
universal. Here, however, the achieving of social power is predicated on
the elimination of egoism, a process that begins by replacing the lan-}
guage of rights with a new language. !

Whereas in his previous phase. Marx resembled Rousseau in attempt- |
ing to find virtue in political will, in “On the Jewish Question” he mocks }
this notion. Politics is equated with alienation. He writes, “The abstract
notion of political man is well formulated by Rousseau” and then goes §
on to quote him, “‘whoever dares undertake to establish a people’s insti- §
tutions must feel himself capable of changing, as it were, human nature }
itself.... His task in short is to take from a man his own powers and give }
him in exchange alien powers” (Marx 1972a, p. 46). This form of eman- 3
cipation leaves the public/private split intact because it fails to address
egoistic man and instead leaves him in the private realm. Marx writes, 3
“Political emancipation is a reduction of man, on the one hand to aj
member of civil society, an independent and egoistic individual and on
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the other hand to a citizen, to a moral person” (Marx 1972a, p. 46). Marx
concludes that despite his previous optimism, politics is incapable of
emancipating society. While both Rousseau and Marx himself in his
previous phase might have had legitimate goals, their theories, phrased
in the political language of juridical rights, only served to avoid the real
problem.

We saw in the previous section that Marx was influenced heavily by
Feuerbach’s conception that legalistic discourse needed to be aban-
doned. He had attempted, however, to abandon that perspective by
grounding juridical language in a universal political sphere. Here, how-
ever, he implicitly admits that he was wrong not to accept Feuerbach’s
method in its entirety. All theoretical discourse, including the discourse
of politics and juridical rights, is abandoned in favor of a view which
focuses solely on the human individual. Marx accepts both Feuerbach’s
claim that “love” must be the sole ideal for man and the premise that all
theoretical discourse—legal and political—must be abandoned if this is
to be realized.

His embracing of Feuerbach is especially evident in the second sec-
tion of “On the Jewish Question.” Echoing Feuerbach’s critique of
Judeo-Christian legalism, Marx explains that Christianity is simply a
more devious theoretical mask for Jewish egoism. Similarly, he con-
cludes that the political realm and juridical language, like Christianity,
masks the egoism that redlly underlies this way of speaking. The second
section of his work has been ignored by most theorists due to its bla-
tantly anti-Semitic character. Indeed, the section reads at first like a pre-
lude to Mein Kampf. Jewishness is used as a synonym for “huckstering”
and financial greediness. To ignore these passages out of disgust, how-
ever, would be to miss Marx’s application of Feuerbach in this third
stage of his early thought. Here, he does not give us a glimpse of an
inevitable class revolution or of a need to rework the economic system,
as he will in later work. Rather, Marx attacks the type of theorizing that
liberalism (and, implicitly, his past two phases) rests upon. True libera-
tion can only occur with the actual, not theoretical, transformation of the
self into a social being. The first step in this transformation is the recog-
nition that a practical discussion of the self must replace abstracted the-
orizing.

In this section of “On the Jewish Question,” Marx divides thinking
into two categories, the first Christian, the second Judaic. Christian the-
orizing is responsible for the alienation that has occurred in contempo-
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rary society. It projects beyond the individual into abstractions that deny 4
individual essence. It is self experienced as other. The Christian ideal- }
izes him or herself and then projects this idealization onto an external
image that becomes God. Marx takes this critique of Christian knowl- }
edge and applies it to politics. The Christian takes the idealized self and §
not only projects it upon God, but upon his or her conception of a “citi- §
zen.” Here, the public realm functions in a similar way to religion. Marx |
writes:

only under the sway of Christianity, which objectifies all national, natural, moral
and theoretical relationships, could civil society spirit itself completely from the
life of the state, sever all the species bonds of man, establish egoism and selfish
need in their place, and dissolve the human world into a world of atomistic,
antagonistic individuals (Marx 1972a, p. 51).

It is Christian knowledge which has turned man away from his real self j
and focused him on an ideal form in politics. Christian theorizing does §
not control the self. To the contrary, it focuses one away from the locus A
of true power that exists in civil society. It is this actual man that can be
transformed when Christian theorizing is discarded. While man has §
focused on the ideal of political society, the egoism of civil society—
which is, as we have seen, the real politics of the society—has continued f
to rule. “

Although Marx’s language is quite degrading to Jews, he claims nev- §
ertheless that it is Jewish knowledge which will bring people closer to
liberation. The Jew, according to Marx, does not abstract from him or §
herself to focus on realms beyond the scope of his daily life. Unlike the ‘
Christian, the Jew is a practical thinker who is honest about his or her }
egoistic concerns and does not feel the need to mask or even justify who
he or she is. Marx writes, “That which is contained in an abstract form §
in the Jewish religion—contempt for theory, for art, for history and for §
man as an end in himself—is the real conscious standpoint and the vir-
tue of the man of money” (Marx 1972a, p. 51). The Jew’s virtue, in ,‘
Marx’s eyes, is the failure to hide his or her essential egoism.

There is no doubt in the remainder of this passage, however, that §
despite the virtue in Judaic honest egoism, it is Judaism itself which §
must be overcome. Marx believes that Judaism at its essence is egoism. |
He writes, “What is the basis of Judaism? Practical need, self interest. §
What is the worldly cult of the Jew? Huckstering. What is his worldly
god? Money” (Marx 1972a, p. 48). Christians hide egoism by remaining 3
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in the idealized realm of political society and thus succeed in enabling
themselves to live in civil society. If egoism is to be overcome by the
Christian state, however, its members must first stop hiding, and then
they must change their egoistic essence. Marx ends his essay with a
quote he had used earlier on: “The social emancipation of the Jew is the
emancipation of society from Judaism” (Marx 1972a, p. 52). In other
words, Christian society must first recognize Judaic egoism as at its core
and then overcome it. Until this move is made—and people stop theo-
retical politics—the dynamic of Christian reasoning masking Jewish
greed will continue indefinitely.

Bruno Bauer—the young Hegelean to whom the essay is officially a
reply—prized Christian knowledge above Judaism. According to Bauer,
Christianity had supplied the theoretical framework necessary for soci-
ety to evolve into the Enlightenment. When Christianity made this final
jump into the Enlightenment, humanity would have emancipated itself.
If the Jew, according to Bauer, was to join the Enlightenment, then the
Jew needed to progress first into the Christian way of knowing and only
then into the Enlightenment. Marx is reacting directly to this conception
of Bauer’s, and he reaches the opposite conclusion. For him, it is pre-
cisely theoretical Christian knowledge that has kept humanity from lib-
eration because it has forced people to deny their true selves.

Both Bauer and Marx mock Jewish knowledge with quips like: “the
monotheism of the Jews is, therefore in reality, a polytheism of the
numerous needs of man, a polytheism which makes even the lavatory an
object of divine regulation” (Marx 1972a, p. 50). This reference to the
Talmud’s melding of ethical, political, and ritual law is certainly not
meant as direct praise. The practical reasoning of the sort mocked here,
however, is what Marx thinks will enable people to overcome their ego-
istic selves. By focusing on actual action rather than theorizing, people
will be forced to come to terms with their own egoism.

When people acknowledge their egoism through “Judaic” practical
reason, Marx believes that they will realize their public role, not qua cit-
izens but qua people. In their entire selves, and not just in a public role,
people will act as citizens claim but fail to act. When this occurs, people
have become species beings. In the following, Marx himself makes the
comparison between the alienated citizenship people take on as mem-
bers of civil society and the all-encompassing publicness of the species
being:
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Human emancipation will only be complete when the real, individual man has
absorbed into himself the abstract citizen; when as an individual man, in his
everyday life, in his work, and in his relationships, he has become a species-
being; and when he has recognized and organized his own powers (forces pro-
pres) as social powers so that he no longer separates this social power from him-
self as political power (Marx 1972a, p. 46).

In their liberated form, people do not act like citizens. They do not;
divide their public duties from their private ones. People do not vote for}
the common good and then selfishly pursue their own interest at home;’E
rather, an individual always acts for the public good. Furthermore, for}
the species being the concept of duty makes little sense. People do not;
need to suppress their private will in order to do what is right but do right}
“spontaneously.” Marx’s point is that people must give up their pri ;
vate—or, to use his term, “egoistic’—wills before they can exist as a]
species beings. If people have no private will, the public conception wi].l
be all-encompassing and all-motivating.

Marx’s ideal selves have no need to engage in discussions about fair-4
ness and justice among persons. To do so is to acknowledge the exist-]
ence of persons separate from the public realm. Marx’s people are]
public persons who act in accordance with the public good. They need}
not make reference to those outside the public realm because there is .".
such social space.

In this essay, Marx has attacked the very premise that the discussion
of justice in distribution should proceed at all. To attack the problem o
inegalitarian distribution in terms of rights is to assume that the state,}
with the guidance of political philosophy, is capable of correcting the
problem. Granting rights to private selves only perpetuates the public/’
private split. For Marx, the real battles of political philosophy must be
fought in the transformation of actual selves.2* ]

Marx’s concern with discussing societal relations in specifically non—j
political and non-juridical terms can be seen in his treatment of property
in a major work, which was completed the year after “On the Jewish]
Question” was published: “The Economic and Philosophical Manu-
scripts of 1844.”% In contrast to theorists who want to argue that man §
should have more property in public terms, Marx prefers to abolish “the §
idea of property” and replace it with a relationship between man and the
outside world that is “sensuous.” Here, he is at pains to discuss man’s]
“sensuous” relationship to the outside world without the use of political:
terminology. Instead, he relies on concepts like the “brotherhood of §
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men” that exists when “company, association and conversation ... has
society as its end” (Marx 1972b, p. 99). This new terminology stresses
the actual relations of man and avoids the use of political or juridical ter-
minology. To use Marx’s own terms, he is concerned with “social” not
“political” power.

Marx does not replace the concept of politics with another “theory” of
politics. To do this would be to return to public theorizing that is
removed from actual people. Instead, he leaves his reader with notions
of communal understanding and togetherness. In this sense, he has
returned to Feuerbach’s notion of love as the binding force of the species
being. While earlier Marx attempts to implement the actuality of “spe-
cies life” through politics, in this phase Marx concludes that political
discourse, like legal discourse, remains external. Like Feuerbach, Marx
argues that notions of law or ethics can only be externally imposed
objects. Although these terms aim to bring about positive interaction,
their existence only serves to keep people from actually realizing in
their personalities what they purportedly achieve. Having rejected any
principles that seem regulative, Marx attempts to deal only with unco-
erced characteristics of man. Just as the idea of communism is com-
pletely sufficient to “abolish the idea of private property,” so the
existence of species life is sufficient to end the need for externally
imposed juridical or political entities. %0

While Marx was content in his first phase with a notion of a universal
law that people continually looked to for guidance, and in his second
phase with a notion that sought species life through political means, in
his final phase he criticizes the existence of both of these forms. In
searching for a replacement, Marx is concerned with addressing actual,
not “political,” life.

THE POLITICAL MARX REVIVED

As I stated in the introduction, I believe that while Marx himself implic-
itly dismissed his own “political phase” when he developed the anti-
juridical stance of his third phase, the view he espoused in the second
phase offers a superior model of the relationship among juridical lan-
guage, law, and politics. While after 1843, Marx himself would not have
approved of such an approach, the view he abandoned is still worth
defending. As we have seen, Marx argues in his third phase that man’s
essence as an egoist must be overcome if society is to be liberated and
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that this process cannot occur through “politics.” In this section, I wan
to challenge some of the assumptions this claim rests on and suggests
some possible strategies Marx could have used in defending hig}
approach in the second phase. I will focus on four ways Marx could}
have defended his use of citizenship and political rights against th,
attack laid out in “On The Jewish Question’”: ]

Citizenship

One of the major differences between Marx’s second and third phases#
is his attitude toward citizenship. While citizenship is embraced in the]
second phase, it is rejected in the third as a theoretical mask for egoism.}
However, contrary to Marx’s claim in his third phase, even a person who$
is both public citizen and private egoist will often make decisions that}
necessitate the sacrifice of his own interests. These decisions are made: ;
as a citizen despite the continued existence of private desire. 1

Consider the dilemma that many face upon the prospect of going to}
war. Man’s egoist “civil society” impulses compel people to continue}:_;
to live their traditional lifestyle with all its comforts—warmth, family, 4
home cooking, personal space. Yet, people often choose to go to war toj
serve their country. While this “loyalty” to one’s country is perhaps not §
prevalent now, it is not hard to find examples of peple choosing to give
their lives as citizens. This example is not meant to imply that Marx §
would see war as virtuous but only that the public impulses of citizens,
although at times misguided, often override private egoism. This by no §
means indicates that egoism has been overcome by these people. We ]
can easily imagine a citizen signing up for duty all the while craving
the comforts of home. Nonetheless the citizen makes the decision to §
sign up. i

At this point, one might object that the recognition that citizens retain §
egoistic desires is evidence that Marx failed in his second phase to §
achieve his goal of replacing civil society with political society. I §
believe, however, that to read Marx as claiming in his second phase that §
all traces of egoism must be destroyed if man is to become truly political
is to misinterpret his argument. Here, Marx would be reduced to the |
reductio ad absurdium that people must not only act as public beings |
and make decisions as public beings but that they must not have any §
inclinations to the contrary. It is reasonable to expect that just as indi- §
viduals have doubts, they also will have some private desires. While §

From Liberalism to the End of juridical Language 205

Marx might be making such a claim in the third phase, in the second he
need not make this claim. Instead, to show that true citizenship has been
achieved, he merely needs to show that political identity is dominant
over private inclinations. The existence of private desire by no means
indicates that this desire is dominant or definitive of identity.

The fact that citizenship can be definitive of one’s identity can also be
demonstrated in reference to the actions of a citizen as a voter. Marx
strongly defended the process of voting in his second phase, only to
implicitly reject it soon after. We can imagine Marx focusing on the
civil/political division of the voter in his third phase. Even if a person
voted in the public interest, Marx might have said, he or she will still act
in private life to better his or her own interest. For example, a woman
might recognize the necessity of raising taxes in order to improve infra-
structure and vote accordingly. After returning from voting, however,
she might seek out every possible deduction to avoid paying those
increased taxes herself. Marx might argue in his third phase, then, that
her private egoism negates her political good will.

It is not difficult, however, to imagine the strategy the political Marx
could take in replying. It seems that this woman is willing to constrain
her actions through the law. Why could she not also vote for a bill which
would limit tax loopholes? Her egoistic tendencies qua egoist might in
fact lead her to recognize her own possible strategy in avoiding taxes,
which in turn might lead her qua citizen to suggest ways of avoiding
loopholes in the first place. Although there is an inner conflict here,
there is a point at which a decision between the two roles must be
made—namely, voting. While it might be true that for some, egoistic
desires override civic responsibility, for others—the woman, for exam-
ple—the citizenship urge is strong enough to combat egoism. The
woman, for example, constrains her egoistic actions through the voting
process.

In the same way that it is possible to imagine an individual giving up
his or her individual financial interests when acting as a citizen, it is also
reasonable to assume that people are capable of the same behavior when
it comes to property and the distribution of wealth. As a citizen pursuing
the common good, an individual might recognize that inequalities in
property distribution are not fair. This conclusion qua citizen might lead
this person to vote for policies which demand the fair distribution of
wealth. This is obviously not an egoistic decision.
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Both of these examples reveal that Marx was wrong to assume that;
egoism would necessarily dominate because both citizen and egoist;
exist within one person. Contrary to his conclusion, it is not necessary,,f f
to rid oneself of all egoism in order to act in the public interest. There<}
fore, Marx’s attack on the view of the citizen presented by the second |
phase is not accurate. ]

Political Rights

iy

As T have noted, Marx claims in his third phase that the language of}
rights allows for the existence of antisocial aspects of personahty,t '
namely egoism. He then concludes that thinking in terms of rights pre+
vents the achievement of true equality. In this section, I discuss why the]
first claim does not logically lead to the next. In making this argument,}
I borrow heavily from Wendy Brown’s (1997) application of Patricia
Williams’ view of rights to answer Marx’s critique.27 :
In The Alchemy of Race and Rights (Williams 1991), Williams claimsj
that rights entitle people to respect. While a fellow citizen might not}
love all aspects of my personality, the fact that I am a citizen who has§
rights is enough to ensure that individuals do not abuse me. This aspect]
of treating others with respect is missed if one simply reduces rights ta}
egoism. The egoist only sees rights as a license to do as he or she pleases
as opposed to an imperative to respect others. Williams explains that}
rights are as much “other” regarding as they are self-regarding. Whilé
rights allow people space within which to form of their own conception’§
of the good, Williams argues that the mere act of recognition of
another’s space is a social act. She writes: ¢

The task for Critical Legal Studies, then, is not to discard rights but to see
through or past them so that they reflect a larger definition of privacy and prop-
erty; so that privacy is turned from exclusion based on self-regard into regard for
another’s fragile, mysterious autonomy; and so that property regains its ancient
connotation of being a reflection of the universal self (Williams 1991, p. 164).28

Williams acknowledges here that the recognition of rights allows for 4
“mysterious” and autonomous private sphere for each individual. The
public nature of rights, however, calls for the universal recognition of §
this space. 1

Williams’ point can be summed up in the following question to those: ]
who wish to defend Marx’s third phase: Why must the recognition that §
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someone has a right to a private sphere be an egoistic recognition? Note
that Williams does not make any reference to duty. Her point is not the
common one that rights necessitate moral obligations or duties, but
rather that the actual act of recognizing another’s rights is a social act.
She is not concerned with normativity here but rather with the effect that
rights have on actual people.

In Williams’ view, this point is especially important in reference to
minority communities. The triumph of the civil rights movement in the
United States, she writes, was not that African-Americans were granted
the right to do as they wished in their private lives. Indeed, many have
argued that they had this ability before they were officially granted the
full rights of citizenship. Rather, as Williams points out, the success was
due to the fact that each member of this group was recognized as equal
to white members of society. Here, the granting of rights serves not as
an invitation to pursue egoism but as a form of bestowing respect.

It is not clear why Marx’s concept of love is superior to the respect
that is given when rights and citizenship are conferred. When Marx
shifts the focus of social critique from the public granting of rights to the
transformation of actual selves, he cannot guarantee that this transfor-
mation will allow individuals the social space to pursue their own
projects. The lack of privacy in Marx’s account, I believe, translates to
a lack of respect for persons. There are some projects we pursue that
have solely individual value. For example, I might not produce any
social good when I play sports—in fact, I probably detract from social
unity because I'm such a poor athlete—yet I will continue to play
because it pleases me. If I have a right to play sports, it is implied in this
that I am given enough respect as a person to pursue my own projects
even if they have no social value at times. If I were always other-regard-
ing, however, I might never have a chance to pursue projects that did not
please others. Why should liberation imply that I give up all aspects of
my private self, including my hobbies? Surely, I can be fundamentally
social while still engaging in activities which are not social.

Marx’s point that political rights create realms where privacy still
exists might be legitimate. However, it is not clear why these realms are
such a bad thing. If the act of recognizing and confirming rights is
enough to ensure that individuals respect each other’s dignity, why must
a political society go beyond that? Brown herself recognizes this when
she claims that “the democratic value of political emancipation lies
partly in its revelation of the limits of political emancipation” (Brown
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1997, p. 134). While Marx’s political emancipation in his second phas
may be limited, this limitation should be seen as a virtue, not a liability. }
In fact, the culture of political rights seems to offer a better balance §
between the social need to recognize dignity and the private desire to }
pursue our own projects.

Somone who wished to defend Marx’s “Jewish Question” position §
might argue that while respect may be admirable, it is not concrete. Con- §
sequently, while individuals in Marx’s middle position might recognize
each other as citizens worthy of respect, they might deny them an equal §
share in the wealth. I believe, however, that there is more to be said j
about why the language of rights on its own could move an individual;
to sacrifice her own interests and wealth for the common good. Marx §
himself, in the middle phase, identifies this phenomenon. Real political ]
rights, he argues, necessitate the end of social and economic distinc- §
tions. Respect is useful here as a reinforcement of this position. It is hard §
to claim that one’s social equal should live in poverty. Would individuals {
really feel that they were socializing with equals if one individual lived
on a five-acre estate while another lived in squalor? Real respect for §
other citizens—and real social equality—would necessitate an end to 1
economic inequality.

Rights, therefore, do have a dual nature: they both create a private
space for individuals and demand that those individuals treat each other §
with respect. This does not mean, however, that the language of rights §
is a mask for egoism. ]

Deliberation

As we have seen, a key difference between Marx’s second and third
phases concerns Marx’s attitude toward deliberation. In a world in 3
which the species being of the third phase were realized, there would be §
little argument among society’s inhabitants. The absence of a political }
sphere implies an absence of conflict. This is not true of the second §
phase, however. There, the urge to become a public being is the urge to |
become a political being. Politics is described precisely as deliberation.
The universal citizen, like the legislator, will present arguments about 1
the public interest, attempt to persuade those who disagree, and ulti- 1
mately vote on matters confronting the society. Here, individuals are
motivated by public interest but they argue about how this interest can |
best be achieved.
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I believe that the deliberative model of the second phase lacks many
of the risks implicit in Marx’s third phase claim that deliberation can be
ended. In fact, Pashukanis, who I introduced in the beginning of this
essay, internalizes the anti-deliberative ideal presented in “On the Jew-
ish Question,” and in doing so he reveals some of its problems. For
Pashukanis, deliberation and political debate should be replaced after
the state has withered away with a technical system of governance
which is not value-laden. He compares the operation of this system to
the running of a transit system. Just as getting trains to run on time is a
practical, not a juridical, problem, so also is the regulation of a free
society. Here Pashukanis, while overtly denying the need for political
decisions in communism, smuggles in the notion of utility or effi-
ciency—which must prevail in well-run transit systems—as the guid-
ing principle of policy making. It is all too obvious, of course, that
efficiency offers no guarantee to minority groups and no protections to
individuals. While juridical systems have often failed to provide this
protection, at least the existence of juridical language is a recognition
of this need.

The same problem is not present in Marx’s second phase. Here, con-
flict is recognized as inherent in political life. Marx argues in “Cri-
tique” that political being in its liberated form involves a great deal of
conflict and deliberation. It is not a smoothly oiled machine suffering
only from rare “technical” disputes. In phase two, Marx embraces
deliberation among equal citizens as essential for political life. The
threat of an authoritarian regime’s use of love as a mask for tyranny is
thus avoided.

Abstraction

Marx’s attack on juridical language in his third phase can be
viewed as a challenge to much contemporary debate in political phi-
losophy, which focuses on distributive justice.?’ While Marx’s second
phase could be seen as one position in the distributive justice debate,
the notion of distributive justice itself would be dismissed by the
Marx of “On the Jewish Question.” For Marx at this period, justice
and rights do not and cannot address actual relations because they
are inherently abstract. Marx would particularly object to his prior
notion that as citizens, we can discover the true interest of the com-
munity regardless of the topic. He could argue that overcoming actual












