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Political Representation on the Courts: the Question of Judicial Elections

Although judges are expositors of the law, in the United States they are selected through processes which are highly politicized in comparison with those of many other countries. All federal judges are political appointees. They are selected, not by legal professionals or independent appointment commissions, but entirely by legislators. The vast majority of state judges are either elected or subject to retention elections.
 The emphasis that American judicial selection systems place on transparent responsibility to the public is exceptional in the world.
 That emphasis can be explained by reference to the value of political representation. In the American legal system, many judges are representatives of the people as well as legal interpreters.

Supporters of judicial elections often base their advocacy on a point about political representation: elections are unique for their special capacity to represent the people. During Wisconsin’s constitutional convention, some believed that “an elective judiciary is not only in accordance with the theory . . . of our government; it is in harmony with its spirit and genius.”
 Critics of judicial elections, on the other hand, argue against elections because they may inappropriately limit the achievement and expression of the legal values.
 Some of the most important qualities for a jurist include impartiality, integrity, the capacity to decide cases on the basis of public-regarding reasons, a reticence to decide cases on the basis of large political abstractions rather than the particularities of the case, and a professional, non-combative temperament.
 But elections may favor the selection of judges who are partial, indebted to significant interests, combative, and politically invested, perhaps even to the point where their capacity to adjudicate neutrally between parties is impaired. Worries about political partiality have led states towards distinctive kinds of electoral design for judicial races, and these worries sometimes even lead to the removal of elected judges from hearing particular cases, as happened recently in Texas, where an elected district judge was prevented from judging in the Tom Delay criminal conspiracy and money laundering case.
 But, although critics oppose elections as inappropriately antagonistic to the ‘legal’ values, they do not contest the representational point.

Does a concern for the value of political representation for the judiciary mean that we are driven towards embracing judicial elections as a selection mechanism for judges? This article argues not. While bracketing the concern about the legal values, I argue against judicial elections on what is usually thought to be their most promising terrain: the grounds of political representation. In fact, one significant problem with judicial elections is that, no matter how they are structured, they are a poor institutional mechanism for capturing the judgment of the people on legal matters. 

I move through this claim in several parts. First, I explore the Supreme Court’s own reasoning on judicial elections in Minnesota v. White. Arguing solely from the value of impartiality, almost all of the opinions of that case either concede or fail to engage the point about political representation that is at the heart of the dilemma about judicial elections. I then argue for the value of a representative judiciary, but emphasize some of the well-known deficiencies associated with elections that render them problematic instruments for actually achieving representation in this context. Judicial elections, no matter how they are constructed, simply do not create adequate institutional conditions for the people to come to a judgment on matters of legal meaning.

I. Minnesota v. White

The US Supreme Court has itself reflected on the value of judicial elections in Minnesota v. White (2002). The case is important in its own right, as it presages significant transformations in judicial selection practices throughout the states. But it is also an important public statement that reveals the extent to which the equation between elections and political representation is assumed, even by critics of judicial elections. 

In White, the Court narrowly decided that speech codes governing what judicial candidates may say during an electoral campaign are unconstitutional.
 Speech codes, like non-partisan elections and retention elections, are efforts to structure judicial elections in service of the values of impartiality and neutrality. Dealing head-on with the difficulty of achieving judicial impartiality within the context of political contestation that is characteristic of elections, the opinions of that case provide a compelling starting point for understanding the limitations of a perspective which too easily accepts the notion that the requirements of judicial impartiality and of political representation are at odds with one another. 

Minnesota v. White raised the question of whether Minnesota could limit the speech of judicial candidates. Minnesota placed a value on a representative judiciary, and believed judicial elections to be a defensible way of achieving that value. But Minnesota also had sought to restrict candidates’ campaign speech to bar their making promises, or announcing their “views on disputed legal or political issues.”
 Minnesota justified these constraints according to the state’s interest in maintaining an impartial judiciary. It was thought that an election process in which judges committed themselves to certain courses of action, or debated each other about cases and issues likely to come before the Court, would be a process which undermined the capacity of the selected judges to decide according to the facts of the particular case. 

Scalia’s majority opinion decided the question on the basis of two straightforward arguments: one, about the meaning and function of elections, and the other on the meaning of the First Amendment. Minnesota’s announce clause, Scalia argued, was tailored to make it impossible for voters to distinguish the candidates from one another on the basis of their political differences—or at least on the basis of those political differences that most matter for the judicial office. But the very point of an election is precisely to allow voters to come to judgments about how particular officials should conduct themselves, and in service of what values. Judicial elections are like every other election in this regard. The meaning of an election is that offices shall be filled by candidates who can represent the public on the issues he is likely to engage. To achieve this goal in a judicial election, as in any other election, voters must be able to make distinctions between judges on the basis of a complete understanding of their judicial philosophies. Such knowledge is a necessary part of exercising a responsible vote. And, although Minnesota’s code would allow candidates to announce their “judicial philosophies,” Scalia rightly points out that such designations are meaningless if candidates cannot discuss the meaning of those philosophies in reference to particular cases and issues. Hence he argued that speech codes vitiated the entire point of the election mechanism itself. In addition, since political speech is the core of First Amendment speech protection, Scalia reasoned that the Minnesota code was unconstitutional.
 

O’Connor’s concurrence emphasized that the decision against speech codes was a straightforward obligation of the Court to protect the political speech at the core of the First Amendment. But O’Connor seemed to recognize, more than Scalia, the difficulty of the problem Minnesota faced. The value of judicial impartiality does not fade away simply because candidates must be protected by the First Amendment. O’Connor’s solution for Minnesota was to design its selection mechanism solely around the value of impartiality, abolishing judicial elections. For O’Connor, it is “the very practice of electing judges” that undermines impartiality, and so the problem of partiality was one that Minnesota had “brought upon itself by continuing the process of popularly electing judges.” Because of this, she found the restriction of judicial campaign speech “particularly troubling.”
 Failing to engage the concern about representation, O’Connor decided the case on the basis of a straightforward First Amendment analysis and recommended the redesign of the selection mechanism around another value-- impartiality instead of popular representation. 

Ginsburg’s opinion provides the context for understanding why properly-structured judicial elections might be thought to be so valuable. Ginsburg denied Scalia’s assertion that judicial elections are just like other elections. She also refused to ignore the important value of political representation that Minnesota believed to be at stake in its adoption of the electoral selection system, the concern that “the people” be allowed to select its magistrates.
 Ginsburg rather sought to “differentiate elections for political offices, in which the First Amendment holds full sway, from elections designed to select those whose office it is to administer justice without respect to persons.”
 

Ginsburg emphasized that elections are not all alike; one of their main points of difference lies in the offices they are meant to fill. Legislative and executive elections serve to fill offices whose functions are embedded within a thicket of political bargaining. As such, “[c]andidates for political offices, in keeping with their representative role, must be left free to inform the electorate of their positions on specific issues.”
 But judges are not representatives in precisely this way. They are rather representatives in expounding the law. As Ginsburg phrased it, “[t]hey do not sit as representatives of particular persons, communities, or parties; they serve no faction or constituency.”
 This function creates special reasons for a special structuring of judicial campaigns. Specifically, that function should allow Minnesota to tailor its judicial selection mechanism to suit the nature of the office. In Ginsburg’s words, “[t]he balance the State sought to achieve– allowing the people to elect judges, but safeguarding the process so that the integrity of the judiciary would not be compromised– should encounter no First Amendment shoal.”

Ginsburg further argued that the differentiation between different kinds of elections (or, we could add, between speech important for the achievement of the goals of the election, and speech like bribery, which undermines the achievement of those goals) should lead us to a deeper understanding of Minnesota v. White. The question there is not about whether regulation of judges’ campaign speech is allowable, but actually about what kind of speech regulation is allowable. Ginsburg argued against resolving the “tension between the ideal character of the judicial office and the real world of electoral politics” by “forcing States to choose one pole or the other.” The First Amendment should not be construed to force such a choice. Rather, out of respect for the “exercise of [the] sovereign prerogatives” of the people, states should be free to promote both judicial integrity and political representation.

One attractive element of Ginsburg’s approach is that it recognizes the delicacy of the institutional problem associated with judicial elections. While we may want judges to be political representatives, we want them to be representatives on matters of legal meaning. This is a unique kind of representational demand. Ginsburg is hence correct that the dilemma about judicial speech codes raised in White cannot be appropriately resolved by appealing only to the value of political representation, only to the value of impartiality, or only to the constraint of the First Amendment. But, although Ginsburg was right to look to the multiple purposes and values at stake in the question of judicial speech codes, her opinion is incorrect to suggest that judicial elections are an adequate way of relating the multiple values which are indeed at stake in Minnesota v. White. The problem with judicial elections is not only that they might require speech codes which may violate the First Amendment. It is that they are actually poorly-suited to achieve political representation on matters of legal meaning, as well. Judicial elections risk sacrificing impartiality and neutrality, but without the promise of a corresponding gain for the value of political representation. 

II. The value of a representative judiciary

Our question about judicial elections starts with the recognition that, although judges are to be neutral decisionmakers bound by law, they are also political representatives. They are representatives not only because they interpret the people’s text, but also through the procedures by which they are selected. This status of the judiciary as a representative body was acknowledged in the founding. During the Constitutional Convention, Charles Pinkney argued to vest the entire appointments power in the legislature in part because it was a representative body which would enjoy “the confidence of the people.”
 Edmund Randolph and Roger Sherman argued that the Senate should play a strong role in appointments because the variety of perspectives there mirrored the “diffuse” nature of the choice to be made, although Randolph emphasized that, for this purpose, it was unfortunate that the Senate was not a popular body but rather had equal representation of the states.
 Elbridge Gerry emphasized that the appointment of judges should “give satisfaction both to the people and to the States,” and so recommended a primary role for the legislature.
 

But it was primarily the Jacksonian movement that brought heightened political attention – and scrutiny– to the role of the judiciary as a representative institution. This scrutiny was not limited to judicial institutions. Jacksonian reformers subjected all major institutions to democratic scrutiny and revised them in a populist direction. Because Jacksonians understood elections in all cases as the device best calculated to achieve true democratic representation, the effect of their arguments for judicial selection procedures was a movement among the states away from appointments schemes and towards elections.
 Elections were understood to be more straightforward mechanisms for ensuring judicial responsibility to the people.

The claim that judges should be selected through procedures that allow for democratic representation is not distinctive to Jacksonians. It is a common premise of much current constitutional theory. Scholars including Bruce Ackerman, Jack Balkin, Sanford Levinson, Terri Peretti, and Christopher Eisgruber are united in seeing the Supreme Court’s authority as related, not only to its capacity to provide a distinctive and valuable perspective on the meaning of the Constitution, but also to its status as an institution whose members are political representatives of the American people (although they differ in the implications they draw from this thesis). 
 

These scholars are correct to emphasize that the judiciary’s qualities of political relatedness are as constitutionally significant as its legal capacities. Although its function is different from that of the legislative or executive branch, the federal judiciary is a representative institution no less than they are. Its authority derives, not only from its capacity to make decisions which, in their substance, enhance democracy, apply the Constitution, and protect human dignity, but also from its representational link to the people themselves. This representational authority must derive from a process of political selection which is democratically defensible. This is so that judicial decisions not be “impositions from a privileged or alien class,” as they might be if the Supreme Court were composed simply of the constitutional law faculty at top law schools; or if sitting judges named their replacements; or if, as in pre-Revolutionary France, judges purchased their offices.
  

The value of a representational connection between the judiciary and the “people” can be defended on three fronts. First, a judiciary with accurate claims to democratic representation goes some way towards responding to the counter-majoritarian difficulty, the concern that arises about democratic authority when a Court acts against the will of the legislature and executive. This difficulty is rendered less acute when we see the courts, too, as representative institutions, although the procedures upon which this representational warrant is based are differently configured from those of the legislature or of the executive. Courts with their own defensible connection to the people cannot be so easily dismissed as anti-democratic institutions.
 

The second advantage of a representative judiciary may be one of perceived legitimacy. A democratic polity may grant authority more easily to institutions that they perceive to be representationally linked to the people, although of course they should demand more of their institutions than mere democratic representation. This advantage is empirically contingent, though— for example, Robert Dahl asserts that the Supreme Court’s legitimacy in the United States rests on the popular fiction that the Court is not a representative body.
 Investigation of this question would require looking at public support for judiciaries with no claim to be representative institutions and comparing it to support in countries whose judges are selected through defensible procedures from the point of view of democratic representation.

We should not overlook an important corollary of this second point. The Court’s appointment procedures do not provide the only avenue towards perceived legitimacy; those procedures may also support the selection of jurists who will render decisions according to principles which are broadly acceptable, even if many Americans could not accept every application of those principles.
 A great deal of research links the perceived legitimacy of the Supreme Court to public agreement with the political values it supports in its decisions.
 Thus a representative judiciary may find its perceived legitimacy enhanced, not because of its selection procedures, but because of congruence between the substance of the decisions it renders and public sentiment. The concern for enhancing the judiciary’s perceived legitimacy has long been an argument used on behalf of judicial elections: one early proponent expressed his hope that an elected Iowa bench would be “composed of men of opposite political parties, so that, being composed of men of various political opinions, it might command the confidence of all men.”
 In Illinois, one election supporter argued that an appointed judiciary could enjoy “none of the confidence of the people” because of its relationship, not to “the people,” but to other branches of government.
 

The final benefit of a representative judiciary is that such a judiciary may be more likely to contain perspectives that are of epistemic advantage in arriving at the best interpretation of important legal commitments, including constitutional commitments. This is the case only if the grounds for representation are related to the content of the judiciary’s business. Felix Frankfurter made this point in relationship to geographic representation on the Supreme Court. He  emphasized that if Court business was largely concerned with “sectionally different economic interests,” then geographic considerations should play a role in judicial selection.
 A Court deciding on questions about property law in a nation with a heavy sectional politics will find it helpful to have members who know about the relationship of constitutional commitments to property regimes in particular regions. Selecting Justices who are geographically representative (and who know about economic circumstances in their home regions) can thus provide an epistemic benefit to the Supreme Court as a whole. 

This epistemic advantage may extend beyond property to other significant questions in constitutional or state law. A court that faces many questions about the meaning of equal protection may be well-served through the inclusion of at least a few members who have experience with the meaning of equal protection violations.
 (These people may or may not themselves be members of disadvantaged groups). But in this third domain, the representative nature of the judiciary is of value only if that representation helps the judiciary achieve fuller knowledge of the proper way that significant areas of law should be developed. 


Although a representative judiciary may be more legitimate, be perceived as more legitimate, and have more useful experience available for developing difficult areas of the law, there is one primary objection often posed to the notion of judicial representation: the idea that a representative judiciary cannot be legally faithful.
 The judiciary is a legal body, meant to interpret the law. But law has a meaning separate from what the people may desire it to mean. Some believe that any understanding of the representative nature of the judicial institution undermines our appreciation for this primary function of judges. The obligation to legal fidelity, some would argue, means that we should not conceive of the judiciary as a representative institution. 

The problem can be rearticulated as a problem not of political theory but rather as a problem of institutional design. The function of the judiciary is legal interpretation and the protection of individual rights; but it is not clear how to construct a constituency for judicial selection which will be similarly motivated. If we care about having a representative judiciary, then the concern for institutional designers must be to discover how the office may be structured so as to sustain the representational warrant, while at the same time creating the institutional conditions for the judiciary to be able to skillfully interpret the law. The worry that it may be impossible to combine these values leads some to dismiss the very notion of any value inhering in a representational Court.
 If we do not follow that dismissal, what are we left with?


The solution to this dilemma is to point towards what it does not mean to say that judges should be representatives--  namely, that the representational warrant should be configured in any particular way. Usually, critics of the idea of a representative judiciary have certain institutions or methods of legal analysis that they believe are implied by the concept of ‘representation,’ and they object to representation because they object to those particular institutions or methods. But we can divorce the particular procedures and methods for achieving representation from the value of representation itself. In other words, we can accept that, in principle, a representative judiciary could be valuable, while leaving it an open question what the structures would in fact be which could achieve representation while also achieving legal fidelity (or even if any such structures exist). To see the force and meaning of this insight, let us examine a few of the many different ways that a court could be representative in the context of a concern for legal justifiability.

[Note to readers- I need names for each of these approaches so your ideas would be helpful]

We can imagine one terrible way in which obligation to representation could be discharged: A judge could look to the balance of political power before making her decision, infer whom the majority would want to win in the particular case, and then write the most legally responsible opinion possible, arriving always at an outcome which favors the “majority-preferred” litigant. This is probably the nightmare case for most critics of judicial representation. Although this would be one superficial way for the judiciary to discharge its legal and representational obligations, such a combining makes a sham of them both. Judges who decide in such a way will be unable to decide cases impartially. Majority opinion as to the status of the litigants must be irrelevant in a court of law, because the status of the litigants themselves must be irrelevant. A judge who exercises her representational warrant by favoring groups who are well-liked and deciding against groups which are despised cannot uphold central rule of law values, no matter how well each particular opinion is reasoned out.
 
There are other ways for representational warrants to be fulfilled in the context of a concern for legal fidelity. Judges could interpret the law, not on the basis of what they think the majority would like to have happen in particular cases, but rather on the basis of principles which they believe to be majority-approved. In other words, they could be responsive to the principles around which major political alignments are constructed, not to the identity of the favored political participants. Some believe that this method is distinctive of the jurisprudence of O’Connor and Blackmun, a belief which has brought those Justices praise from some quarters and blame from others.
 

This is a slightly better way for judges to discharge their representational warrant in the context of legal justifiability. At least with this strategy, judges retain their capacity to decide cases at the level of principle, and can hence avoid problems of gross unfairness, where outcomes are related to the identities of the litigants.
 Also, when the courts face extreme threats to their independence (when judicial legitimacy is in crisis), this strategy may be protective. 

But there are good reasons to eschew it as a general strategy of judicial decision-making. First, such a way of living out their representational commitments makes it more difficult for judges to decide cases at all. Judges do not have access to the kind of information about majority sentiments that legislators, who are in constant contact with their constituents, might have. It is also extremely unlikely that there exists a consistent state of public opinion on many of the principles themselves that judges must rely upon. Can we say how many Americans prefer an interpretive approach that focuses on intention rather than democracy-perfection or economic growth? Most Americans are simply not informed enough to be able to offer anything in the way of an opinion. Judges who turn to majority-opinion as a guide for the selection of their principles hence risk being buffeted through different currents, understandings, and misunderstandings, and run the risk of undermining their own adherence to principled consistency over time.

An even better way to achieve representational authority in the judiciary is to rest that warrant upon the institutions of the selection process themselves. The task would be to create a selection process which will promote jurists whose legal views are representative, but which will also allow them full scope, once selected, to make decisions on the basis of their own best understanding of the law. The advantage of resting the representational warrant upon the selection process itself is that then, the political obligations of representation are not ones that judges themselves need be conscientious about. The representational connection can be discharged structurally, at the level of institutional design, leaving judges freer to make decisions on the basis of their own best understanding of the law. The representational warrant is intact because the judges’ own perspectives have themselves been already subjected to some scrutiny through the selection process. This means that individual judges need not be conscious of themselves as having special political obligations beyond the proper performance of their legal duties as they understand them.
 With this third possibility, saying that the goal is a representative judiciary does not commit us to the idea that judges, once selected, should make decisions according to the preferences or beliefs of most Americans. They should make decisions according to the methods of analysis that they believe to be most fruitful. But since they have been selected through a representative process, it is likely that the methods jurists will use will be ones which are broadly acceptable.

To argue on behalf of a representative judiciary, I had to eschew argumentation for any particular procedures of representation. My arguments pertain to the value of representation itself, not to the value of particular procedural methods for achieving representation. If, accepting the value of political representation in the abstract, we now move to consider concrete procedures, great complexity emerges. We are faced with two important, and open, questions. 

The first is that, although we may value the idea of a representative judiciary, it is not clear what vectors the judiciary should be representative upon. The dimensions upon which representation can occur are limitless and subject to dispute. Should the dominant camps of legal theory be represented? Should religious groups, major interest groups, or major identity groups all be represented? Should courts represent the demographics of their communities in terms of class, race, or geography? Or should we strive to select judges who are not representative as individuals, but who in combination hold promise for constructing a representative understanding of constitutional commitments? For example, should judges have moderate visions of the law, or should they be representatives of particular groups with perhaps extreme positions on legal development who will then be asked to deliberate together? Different answers to these kinds of questions will orient us towards different procedures for judicial selection—all of which, in principle, could have defensible representative warrants. Knowing that the judiciary should be representative does not answer the question of how it should be representative. 


The second problem is related to the first. So too, the relevant dimensions of legal expertise are subject to profound dispute (although they are not limitless). We may all be able to agree on the importance of legal expertise. But what constitutes legal expertise? Fair-mindedness, ethical sensitivity and ethical behavior, knowledge of the law, and a capacity for principled and consistent reasoning are all elements of legal expertise. But the these various elements do not all come into a single package. Judgments are needed about their relative significance. One candidate may be highly technically skilled in the intricacies of an important area of law. But another nominee may be distinctive for her broad vision of the purpose of law, her capacity for fair-mindedness, and for her outstanding moral character. Jeffrey Tulis points out that the relative value of all of these criteria is politically contestable. Not only do “reasonable citizens differ on the necessary qualities or the hierarchy of qualities for an ideal justice,” but also “the qualities one seeks in a particular choice often depend upon the composition of the rest of the Court.”
 We could elaborate his insight by emphasizing that the larger political context may render certain qualities more or less important. In some contexts, fundamental legal commitments may be best defended through judicial efforts to elaborate the details and technicalities of a given reigning conception of the law; in other contexts, jurists with broad new visions of the relationship of those commitments to one another may be more helpful in bringing these commitments to bear politically. 

The fact is that both the proper dimensions of political representation, as well as the meaning of legal excellence, are subject to reasonable political contestation. It is also true that the best answer to both questions may differ according to shifting political contexts. What this means is that institutional designers should eschew the strategy of trying to achieve one kind of representation or one set of legal virtues. They should not design selection mechanisms, for example, solely around the commitment to a mirror-like reflection of the demographics of the community. Instead, as Tulis argues, allowing for representation on this matter means creating a set of institutional conditions within which the “criteria of choice themselves can be responsibly established.”
 The best selection structures are ones in which the people themselves can come to judgments about what the best vectors of representation would be, and for the people to enact that choice through their selection of candidates. 

The important conclusion is that, precisely because of the difficulty of ascertaining what a representative perspective on the meaning of law is, the judicial selection process should be oriented precisely around creating a responsible construction of the meaning of the representational warrant. The selection process should be constructed so that political participants themselves can arrive at different judgments over time precisely as to the question of what the best dimension of judicial representation would be, or to what the most relevant dimensions of legal expertise are in that political context. Participants themselves must be given the tools to make these judgments. This means that the selection process must allow for the creation of some kind of deliberative stance on the meaning of the law and its relationship to the political problems of the time. Many theorists already describe the promise of the federal nomination and confirmation procedure in these terms, terms that emphasize the significance of the deliberative forum that they believe the appointments process provides.
 Their argument is that our national representatives should, as part of their appointments duties, participate in constructing an understanding of the Constitution’s core values and their relevance to contemporary politics. It is on the basis of this vision that representatives should make judgments about the suitability of particular candidates. If elections are a defensible way of constructing a representative perspective on the law, then the deliberation surrounding elections, and the campaigns themselves, should also serve this purpose. 

The rest of this article argues that this concern—the concern that the selection process offer a set of conditions within which the people can make defensible judgments about the proper and relevant dimensions of representation and legal excellence themselves-- must be one of the main vectors according to which we evaluate various selection processes. What it means to say that the judiciary should be representative is to say that the selection process should allow some scope for the people to reach conclusions on this question and for those conclusions to be reflected in the selection of judges. I have mentioned that awareness of the importance of judges’ status as representatives led Jacksonians to embrace judicial elections. Given the importance of judicial representation, why not follow the Jacksonians in prescribing judicial elections in order to ensure a more straightforward congruence between the law that our judges construct, and the will of the people?

III. Elections as a device of representation

Far from the problems with judicial elections arising from the fact that the people are “unwilling or unable to exercise their democratic responsibilities in the selection of judges,” the problem is actually that the structure of elections itself does not provide a mechanism for them to exercise those responsibilities.
 [insert “you can trust the Texas voter” argument] 

Judicial elections are inappropriate selection devices precisely because they offer an inappropriate portrait of the people’s will. How can this be? The answer relates to the predictable deficiencies in the structure of the office of the ‘voter’ in exercising political power. The office of the voter is comprised of a distinctive structure which encourages some types of behaviors and justifications, and discourages (or even disallows) others. These difficulties problematize any easy equation between the results of a particular election and the will of the people.
 

The deficiencies associated with this structure are well-known, and their consequences for elections are important.
 But they are also partially surmountable, with devices like campaigns. [get cites] Political campaigns are compensatory mechanisms which are relatively well-suited for bringing the results of an election more into line with the will of the people.
 Given such compensatory mechanisms, the democratic benefits to having an electoral connection for the legislature and executive are significant. 

Unfortunately, there are good reasons to believe that the special contours of the judicial office simultaneously intensify the predictable limitations associated with expressing one’s view through voting, while at the same time the consequences of those limitations are rendered more problematic. The mechanisms that institutional designers have come up with to mitigate these costs, moreover, sacrifice political representation without achieving legal impartiality or neutrality.

1. The Office of Voter


What is distinctive about the office of the voter? Christopher Eisgruber draws our attention to the fact that the office of the voter, like any other political office, is structured with a very particular set of incentives and disincentives. The most notable features of the office of voter are that it is anonymous; that the voter responds to an agenda defined by others (both in that the campaign is conducted by others, and also literally in that the ballot is given by others); voters are also expected to exercise their judgments at times selected by others; the voter is not encouraged or even able to give the reasons behind his decision; and being politically stimulated or engaged is not a necessary feature of the office. In other words, a voter may receive his or her only prompt to think about an election, and his or her only information about the content of the election, from the ballot itself.
 Voters also know that their individual ballot will have no consequence for the outcome of the election. 


We must emphasize the distinctiveness of these structural features of the office of voter. Legislators and presidents face, as a very part of their jobs, the obligation to construct political agendas for others to consider. Jurors, judges, legislators, and presidents are all regularly asked for, and challenged about, their reasons. Jurors resemble voters in that they face an agenda constructed and narrowed by others, and they perform without a wide audience (although they do face an intimate audience)-- but they are called to deliberate in small groups, and they know that their individual decisions are of crucial significance for the final result.
 


These contours generate predictable problems. In the words of Eisgruber, the office gives people “very little incentive to take their responsibilities seriously; each individual voter can be sure that her vote will affect neither her reputation nor the government’s policy. As a result, people may behave very differently when they take on the office of ‘voter’ than when they take on the office of ‘juror’ or when they testify at a public hearing.”
 They may, for example, behave in especially self-interested ways; they may make political decisions with less investigation then they would give to the purchase of a computer. They may also make decisions which seem to lack coherence, by for example voting for candidates from different parties for different offices, or giving conflicting political messages at different moments.
 Globally speaking, this leads to certain predictable problems associated with trying to say that elections can speak for ‘the people.’ Again, these problems are well-documented. They include the problem of low (and skewed) voter turnout; low information about the issues being contested in the campaign, or about the positions taken by the candidates; decision-making on the basis of irrelevant characteristics, for example height or physical beauty; and the expression of preferences which, once decoded and interpreted, seem to make no sense at all.
 


But these problems are not the last word on elections. Parties and other politically interested groups have developed strategies to compensate for these problems, devices which receive their full expression in the political campaign. Political campaigns are extremely important compensatory mechanisms. Campaigns stimulate voters, making them more interested and giving them information about candidates. Campaigns, especially contested campaigns, usually involve efforts to increase turnout. Campaigns also make cues, or information short-cuts, available to voters through which they may make surprisingly good judgments on the basis of very small amounts of information. These efforts, of course, cost enormous amounts of money; educating voters, informing them, stimulating them, and getting them to vote are all expensive activities that are necessary if the election is to give any portrait of the people’s will.

There is extensive work on how campaigns overcome the deficits associated with voting. Samuel Popkin, for example, has shown how voters may overcome problems of low-information by reliance on certain cues which give surprisingly good information on the values, orientation, and sensitivity of the candidate. Discussing Ford’s effort to court Hispanic voters by eating a tamale in San Antonio (an effort that backfired when Ford failed to shuck his tamale first), Popkin argues that, although tamale shucking is not “the best test of a candidate’s policy stands on income distribution, nuclear disarmament, and foreign trade,” still “neither is it merely symbolism, devoid of content and without meaning for the political process.”
 Symbols such as whether a candidate knows how to eat a groups’ food, or whom the candidate associates with and what clubs he joins, can be clues to how seriously a candidate will take those groups and their sensibilities; these clues can also give voters surprisingly accurate cues about the opposing candidates’ policy directions.
 Popkin’s development of a theory of “low-information rationality” allows him to argue that actually voters are manipulated far less than the dominant view might hold—that “magic moments” on television, for example, only have dramatic effects when they “symboliz[e] changes of opinion that had been developing for some time and which had far more complex causes.”


Popkin also emphasizes the role of publicized contestation in reducing voter misinformation, at least during crucial election moments. Popkin notes that, 

[i]t is critical that when a (contested) campaign focuses on an issue it leads to less voter misperception, not more. Psychological defenses are not so impermeable as to rule out adjustment between a voter’s perceptions and ‘political reality.’ Misperception is a ‘psychic indulgence’ that decreases when there is heated political conflict. Political reality is strong enough that when the stakes are raised and more information becomes available, voters become more accurate in their perceptions. The more they care about an issue, the better they are able to understand it; the more strongly the parties differ on an issue, and the more voters hear about it, the more accurate their perceptions become.
 

Campaigns are also of central importance in helping voters connect their political judgments to one another and to relate those judgments to their own experiences. The effort of a campaign is to connect the political questions under focus to voter’s experiences, and to achieve “a common focus, to make one question and one cleavage paramount in voters’ minds,” to develop messages which will “reach beyond the ‘disinterested interest’ of the highly attentive, on one hand, and the narrow interests of issue publics, on the other.” These efforts are of critical importance for helping voters consolidate their impulses and reactions into relatively stable and coherent political judgments.
 


This benefit of consolidating opinion happens through the way that political campaigns aggregate multiple dimensions of conflict into structured cleavages according to which the candidates can then be defined. As Popkin writes, 

At the start of any political campaign the individual voter agrees with some issues, disagrees with others and is indifferent to some. As a result there are potential or actual conflicts over issues within individuals, within social groups and strata and within parties. Then the campaign goes on, and somehow the combination of internal predispositions and external influences brought to bear on the content of the campaign (the issues) leads to a decision on election day that one or the other party shall control the presidency for the following four years. Thus, what starts as a relatively unstructured mass of diverse opinions with countless cleavages within the electorate is transformed into, or at least represented by, a single basic cleavage between the two sets of partisans . . . disagreements are reduced, simplified and generalized into one big residual difference of opinion.

Nancy Rosenblum also emphasizes the role of parties in consolidating public opinion, in creating lines of division and bringing them to public awareness. Campaigns, through parties, make significant efforts “[t]o formulate and to set before the whole electorate opinions that are held in common by a portion of it, to impress the merit of these opinions by concerted effort upon the whole body of voters.”
  

The results of these strategies are significant—significant enough so that a large literature exists revealing that fear of electoral reprisal makes members of Congress, for example, take the preferences of constituents into account when voting on controversial issues.
 These compensatory strategies are not failsafe, of course. Low information, low turnout, incoherent political beliefs, and the impossibility of voters setting their own agendas will always be a part of the electoral picture. These problems pose significant challenges to anyone who would too easily identify the outcome of an election as the “will of the people.” 

But there are good reasons to believe that the chief compensatory mechanisms of campaigns are of especially limited usefulness, or that they may even be counter-productive, for the purposes of judicial elections. 

[discuss general problems with campaigns and judicial impartiality in no more than two paragraphs. This is the classic argument offered against judicial elections. I don’t deny that it is true; it is often a reason to structure judicial campaigns in distinctive ways, for example with public funding, speech codes, or retention elections instead of contested elections.] 

[a few paragraphs on how problem of lack of contestation and low turnout, low interest, low information are especially acute in judicial elections. These all especially undermine congruence with people’s will, but the democratic deficit is not different from that associated with the railroad commissioner]

Misfiring Cues

But there are representational problems with judicial elections that are special, that go beyond the problems associated with the use of elections for filling positions that nobody much cares about. The most important and special problem with judicial campaigns is that the cues voters use to make reliable low-information judgments in other contexts may simply be less reliable here. Popkin acknowledges that the accuracy of the low-information clues that voters use ranges broadly. Hence, instead of judging voters according to how much information they have, he argues that we should judge them according to the quality of the cues they respond to. “They must be judged in part by who they know and respond to, not simply by what they know.”
 For example, he believes that the greatest danger of primary is that “it promotes the assessment of political character by personal character as displayed on television.”
 Popkin ends his book with an appeal for political scientists to investigate which kinds of cues are most reliable for voters to use. 

Reliance on cues poses a special problem in the context of judicial elections. Past positions may be an important source of information for voters deciding on a Congressional candidate—but what weight should voters give to briefs submitted on behalf of clients? Ford’s ignorance about how to eat a tamale may give information about his sensitivity and familiarity with Hispanic groups. But the groups, societies, and clubs that judges may belong to are also often esoteric. What does it mean to belong to the Federalist Society? Other cues, far from being misleading, can actually directly threaten rule of law values. For example, one of the clues that voters use is based on the aggregation of preferences characteristic of party identification. Partisan identification, as well as campaign “messages” and “themes”, allow for the aggregation of diverse judgments into opposing agendas, from which the electorate may select one. This structuring is valuable precisely because it allows voters to connect their political impulses together into political agendas which are purposeful and coherent. 

But it is not clear that political judgments on the meaning of the law should be aggregated into these kinds of camps that are so helpful for straightforward judgments about proper policies. Judgments on the meaning of the law aggregate together in ways quite different from how more general political judgments aggregate together. Rebecca Brown, for example, distinguishes between first- and second-order political questions. First-order questions (Is homosexuality wrong?) require moral judgment, but moral judgment of a different kind from second-order questions (is it permissible for government to regulate homosexual conduct)?
 Brown believes that second order questions are less transparent to voters then first-order questions. Some voters may not even see a difference between the two-- in response to the Kelo decision, one citizen said, “how can you just say, I'm able to take your property, so I can go put another Wal-Mart on it?  No.  That's wrong.  And he should have saw that.”

More importantly for the communication of information in campaigns, the way that the answers to second-order questions fit together is quite different from how answers to first-order questions fit together. A justice committed to a broad interpretation of Congress’ commerce power, for example, might be committed to allowing Congress to regulate intrastate marijuana sales as well as passing enviornmental protection. Justice Stevens apparently find himself in just such a position, voting to uphold Congressional regulations of marijuana even though he would be in favor of de-regulation. Given the stakes for the Congressional commerce clause power, though, Stevens has said that “our duty to uphold the application of the federal [marijuana] statute was pellucidly clear.” 

The template of this kind of reasoning does not follow the ordinary template of how political issues are bundled together, where “liberals” would want Congress to fashion environmental protection laws, but without being able to regulate marijuana sales. And yet the judiciary should operate entirely at this level of second-order judgments. The distinction between these two kinds of questions, and the fact that political campaigns cannot be expected to congeal their messages around answers to second-order questions, gives us good reason to believe that the political packaging which is a characteristic—and indeed, necessary—part of a political campaign would risk severely undermining the capacity of judges to offer reflective, appropriate, considered, and principled responses to these second-order questions—which is, of course, their job.
Other information shortcuts that voters use during campaigns are similarly destructive of rule of law values. For example, one common way for voters to evaluate candidates for any office is according to the results they achieve. But to vote for judges on the basis of results-oriented considerations undermines the value placed on following proper legal procedures. Martin Shapiro emphasizes that although some citizens might vote on a principled basis, “we have no way of knowing the extent to which this is done . . . and voters are not legally bound to decide this way.”
 Joseph Grodin, a judge who was defeated in a California retention election, emphasizes that no matter what criteria we believe voters should use to make their decisions, 

[o]ur experience with judicial elections demonstrates . . . that these criteria are not capable of being applied with that degree of precision. That experience teaches us, on the contrary, that whatever the applicable criteria are said to be, the voters tend to cast their ballots on the basis of whether or not they like the results in the cases that the judge has decided.

Studies support Grodin’s assertion: during 1986 Rose Bird retention election in California, “[a] Field exit poll asked the question, ‘Why did you vote NO on the Rose Bird confirmation?’ Sixty-six percent said it was because she was ‘too lenient, too soft on crime.’ Sixty-four percent said it was because they ‘did not like her position on the death penalty.’ The research concluded that “Californians were almost exclusively concerned with the substance of the judge’s decisions, particularly in death penalty cases and criminal cases.”
 Penny White, a Tennessee Supreme Court Justice, was defeated in a retention election largely because of her vote to vacate a single death sentence on the grounds that the convict had a right to have mitigating evidence considered at sentencing.
 It can be very difficult for voters to understand the basis for decisions such as these, and without such understanding, the predictable cues voters use to overcome problems of low-information misfire. Voting on the basis of results seems to, in turn, have consequences for the decisions judges make: some statistics show that judges who face elections are much more likely to override jury sentences of life without parole and instead impose the death penalty than are judges who are not standing for election.
 We can presume that lawyers and judges angling for judicial candidacies would be similarly careful not to appear too lenient with the death penalty, perhaps even if that leniency were legally necessary.

I emphasize that evaluating judges solely on the basis of results-oriented criteria finds no comfort in any interpretive theory that is at all committed to the legal values of neutrality and impartiality. (Some critical legal scholars may allow for pure results-oriented judgments, but at the cost of totally dislodging of the ideas of impartiality and neutrality). Some have argued that voters’ results-oriented decisions might be justifiable under a Dworkinian legal theory, on the idea that voters are just as well-suited to evaluating judges’ moral positions as anyone else.
 This argument rests on a misunderstanding of Dworkin. With Dworkin, there are criteria of ‘fit’ and ‘integrity’ that should lead judges to depart in some or many cases from their preferred moral outcomes. More importantly, Dworkin emphasizes that the appropriate place for political judgment is the set of principles that a judge uses when deciding cases, not the particular results, parties, or interests that are promoted in a particular case. The principles a judge uses should be principles that the people can accept as their own. But this is very different from saying that judges should apply the death penalty at a high rate, even if the majority, or “the people” duly constituted, are comfortable with the morality of that penalty. So, for example, a Dworkinian judge who believed the penalty to be morally undesirable might still believe it to be constitutional; and a judge who accepted both the legality and morality of the death penalty might still vote to void a particular sentence if there were procedural problems at the trial or other principled problems with applying it in that particular case.

So these predictable problems with the office of voter are even more problematic when applied to judicial elections—and campaigns, which are normally an important compensatory mechanism for these problems, may only aggravate the threat to legal values. 

Special Regulation of Judicial Elections

Facing the difficulties to both the legal value of impartiality and the value of political represenation, some institutional designers have sought to achieve representative constructions on legal meanings by regulating campaigns in distinctive ways; for example, by rendering judicial elections non-partisan, non-contestatory, or regulated  by speech codes. These methods apply to the vast majority of judicial elections among the states. The dominant method of electing judges is through the Missouri Plan, or the ‘merit-selection plan,’ which came to the fore in the 1940s as an attempt to allow for the public expression of both the legal and political values in judicial selection. This plan is used in eleven states, most notably California.
 Under the plan, the governor (usually acting through a nonpartisan commission) selects a judge, and after a term of service, voters are given a chance to retain or dismiss that particular candidate. The retention election does not make use of partisan labels, and candidates are uncontested. Not all judicial elections happen under the Missouri plan, though. Judicial elections may also be partisan, or non-partisan and yet contested. All of these institutions—partisan elections, non-partisan elections, and the Missouri plan—are subject to objections on the basis of the distinctive features of the office of voter.

The Missouri Plan was an effort to insulate judicial candidates from the pressures associated with campaigns—the pressures of financing campaigns (in order to overcome the problems of low information and low turnout), the pressures of aggregating legal issues into contending camps (in order to present voters with a message and a clear alternative), and the pressures of trying to communicate to voters in broad strokes how they should evaluate complicated and highly formalistic decisions (to overcome the problem of low information). Campaign expenditure regulations and speech codes are also attempts to protect candidates from improper pressures. Nicholas Lovrich and Charles Sheldon refer to the resulting institutions as “a composite notion of ‘non-political’ but elective judiciaries.” 
 Martin Shapiro refers to them as “clumsy institutions,” ones that don’t rely solely on the legal or political values, but which rather try to incorporate multiple and perhaps incongruous values. He writes, “[I]f we believe in both [democracy and rule of law] ideas and are loathe to administer knockout blows to either, appointing judges and subjecting them to retention elections makes some sense. Neither value loses, or neither loses badly; both are reinforced.”
 

But the pressures that the Missouri Plan tries to overcome are there precisely as compensatory mechanisms against the predictable failures of the office of voter. Those failures, without compensatory mechanisms, make it troubling to associate election results with the people’s will at all. Insulating judges from those pressures means depriving the electorate of exactly those chief mechanisms that are so necessary for compensating for predictable difficulties associated with their office.

For example, consider the problem of low voter turnout, which I mentioned is especially acute in judicial campaigns. Philip Dubois has shown that low turnout numbers, where they exist, are not necessarily an indication of low voter interest, but rather are predictable responses to the institutional contexts in which voting for judicial offices happen.
 Those institutional contexts are designed to reduce the “politics” in judicial elections, so it is not surprising that they would also reduce turnout.
 In non-partisan elections, parties as organizations are not invested in bringing out the vote. Also, the lack of challengers that is characteristic of non-partisan elections (and definitive of the retention election system) is a problem for election salience, because it is political challengers who are motivated to make political issues out of potentially unpopular rulings and to educate the public as to the meaning and significance of those rulings. 

I mentioned before that these efforts result in extremely high retention rates, even higher than for judges in pure electoral states.
 Those high retention rate indicates a shift of authoritative power. A high retention rate means that the effective source of power is not the voters themselves acting in the retention election, but rather the body which originally chooses the judge: in the case of the Missouri Plan, the nominating commission. 

It is here in the nominating commissions, presumably, that the legal values are brought to bear on the selection of candidates. The presumption is that, being freed from partisan political power, the nominating commissions would be more able to judge in a clear-sighted way the capacities of the candidates. And the commissions are usually staffed by judges and lawyers. But the values of legalism are actually not necessarily reflected here, because judges and lawyers do not contribute to the legal values merely by being judges or lawyers. The legal values are rendered operative through distinctive structuring of incentives and pressures. But nominators are not responsible to the legal values nor are they vulnerable to legal pressures. They answer to no higher court, for example. Nothing in the simple fact of being a lawyer indicates that a nominator will choose candidates based on their legal capacities. A nominator, even a lawyer, may select her friends instead. In fact, there is no evidence that the judges selected by nominating committees are any higher quality than judges selected through the procedures of states with ordinary competitive elections.
 However, there is considerable evidence that the process through which nominating commissions come to their decisions is just as politicized as the broader electoral process—only here, the politics are not partisan politics, but politics of the state bar. What nominating commissions actually reflect is, not a commitment to the legal values, but rather a commitment to elite decision-making. 

Such elite decision-making may be just as “political” as party politics, for non-partisan commissions also make decisions on the basis of particularistic solidarities. But the political orientation is an inwards one. It is an orientation towards the politics of the bar, not the politics of the public. In retention systems, a would-be judges’ constituency is not the state electorate or political party, but rather those state lawyers with influence on the governor’s nominating commission.
 There is broad agreement that 

far from taking judicial selection out of politics, the Missouri Plan actually tended to replace politics, wherein the judge faces popular election (or selection by a popularly elected official), with a somewhat subterranean process of bar and bench politics, in which there is little popular control.
 

Michael Gerhardt echoes this concern, pointing out that increased roles for “nonpolitical entities” like commissions of experts risks “insulating the decision making on such matters from meaningful public scrutiny and accountability.” He further emphasizes that “the members of such commissions might be prone to many of the same pressures that political leaders must deal with, such as interest group and political party entreaties and issue salience, but [are] no more capable (and perhaps less so) in dealing with them competently.”

The core insight here is that the lack of partisan pressures does not actually translate into a protection from improper pressures. We still must ask what pressures operate to constitute the representational warrant. Getting rid of partisan pressures in the context of an election only begs the question of what the new pressures are. Pressures there must be, as long as judgeships are coveted.

Beyond the politics of the retention commissions, judges in retention elections are vulnerable to yet other inappropriate pressures. For example, interest groups can, and do, get involved in these elections, and may characterize judges as “opposing family values” or “caring only for big business” without necessarily being obliged to offer an alternative discussion of how they would approach legal topics as a political party presumably would.
 

The failures of the retention system are directly related to their effort to protect the legal values by undermining the pressures associated with campaigns. When  Shapiro calls these devices “clumsy institutions” meant to protect both the legal and political values, he misses that the devices which are used to protect judicial impartiality in the electoral context—speech codes, campaign finance, and partisan identification restrictions—do not actually support the legal values, but rather undermine the cues by which voters make responsible political choices in the first place. These devices leave voters entirely exposed to the vulnerabilities of their office, without necessarily protecting the legal values. This makes it very difficult to claim that elections, however constituted, offer a real expression of the will of the people on legal questions. 

For this reason, some scholars have defended partisan elections as better able to protect judicial independence precisely because of the role of parties in creating a broad source of accountability for the judge (as opposed to accountability to single-issue groups or rich financers).
 But whether partisan or non-partisan, judicial elections ultimately do not allow for a representative construction of the public’s relationship to the law. When they are conducted as regular elections, the financing, cues, and coalescing of public opinion necessary to actually get information from elections misfire, as they do not offer cues on the actual judgments that voters need to make. When they are regulated so as to provide for impartiality and non-contestation, the elections are vulnerable to capture by small interest groups, to low turnout, to utter lack of any knowledge whatsoever, and to conflicting political messages. Judicial elections, no matter how they are structured, are simply not an effective way for achieving a representative judiciary.
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