Zeisberg                                                                        Interbranch Conflict
52

Interbranch Conflict and Constitutional Maintenance: the Case of War Powers
This chapter seeks to elaborate the central role that structured conflict plays in the proper operation of the constitutional system, and to defend that system’s normative appeal. The chapter has several goals. In Part One, I name a set of institutional characteristics— independent authority, varied political perspectives and functions, and shared powers—which together constitute the conditions for interbranch conflict. Arguing that constitutional theories which emphasize constraint as a primary conceptual category are inadequate, I instead propose that constitutional fidelity starts with the effective pursuit of proper government purposes. Two purposes, in particular, make sense of the conditions of conflict: the establishment of a system of interbranch deliberation, as a means, and the realization of a distinctive moral vision of political relationship, as an end. This moral vision prizes independence and mutuality in the pursuit of common goals, and tolerates and even welcomes contentiousness about constitutional meaning as a distinctive moral good. This moral understanding should guide officials in the exercise of their duties and powers.

Finally, I argue that such considerations lead us to a relational conception of the institutional dynamics underlying war powers. In accordance with this relational conception, I argue for a relational understanding of executive prerogative as regards war powers. This relational understanding is distinguished from an insular understanding of prerogative, which sees a large realm of executive war power as separate and unreviewable by the other branches. I articulate the harms of the insular conception and demonstrate that those harms are best captured through the lens of the model of this dissertation, conflictual constitutionalism. 

Part One—Conflictual Constitutionalism in the Branches

I. Constitutional Purposes and Constraint
Why should we understand constitutionalism in terms of proper purposes? Usually, constitutional theorists and participants alike argue as if constraint is the fundamental constitutionalist category. “Constitutions are chains with which men bind themselves in their sane moments that they may not die by a suicidal hand in the day of their frenzy,” said Senator John Potter Stockton.
 Jon Elster tells us that Constitutions can be understood through the story of Ulysses and the Sirens, primarily as devices of constraint, necessary for overcoming “the problems of passion, time-inconsistency, and efficiency.”
 Giovanni Sartori understands that “constitutions are, first and above all, instruments of government which limit, restrain and allow for the control of the exercise of political power.”

I designate this approach the “constitution-as-boundary” story. The constitution-as-boundary story imagines constitutions as ‘frameworks’ for the establishment of liberal democratic justice. Elster, for example, writes that “the constitution should be a framework for action, not an instrument for action.”
 This framework is drawn along the structural (that is, procedural) boundaries of the government, and normative (that is, substantive) boundaries across which popular government must not trespass. In this common story, the procedural (or structural) boundaries delineate a political ‘space’ within which conflict appropriately occurs. The substantive boundaries themselves, on the other hand, establish resolutions to the most basic questions of political justice, thereby protecting democratic polities from acting wrongly.  As Elster relates the concept, 

“Constitutions regulate political life, as well as themselves. The first task is carried out by two sets of provisions. First, there is a bill of rights that is intended to protect the citizens from undue interference by the government and to ensure the provision of various procedural and substantive goods. Second, there are provisions regulating what we may call the machinery of government.”
 

John Rawls, too, understands as a requirement of constitutional consensus that, 

“liberal principles meet the urgent political requirement to fix, once and for all, the content of certain political basic rights and liberties, and to assign them special priority. Doing this takes those guarantees off the political agenda . . . , thereby establishing clearly and firmly the rules of political contest.”
 

In this constitution-as-boundary story, neither these procedural nor substantive limits are themselves proper spaces for political conflict: rather, these limits are “foundational,” “immutable,” intrinsic to the very nature of written constitutions and hence off-limits for politics. If political action does not trespass one of these procedural or substantive limits, it is constitutionally valid. This framework corresponds with familiar constitutional institutions: the Court as the fixer of limits, and the executive and legislative as the space for conflictual politics. 

Although historically, the constitution-as-boundary story emerged with an understanding of constitutions as fundamental law, the two are conceptually distinct. An account of constitutionalism that emphasizes the constitution’s supremacy is not the same as one that elevates constitutional constraint to political supremacy. John Marshall may be the most significant jurist for understanding this distinction. Marshall greatly developed the notion of the constitution as supreme; yet his notion of constitutionalism was oriented, not around the idea of constraint, but around the supremacy of constitutional purposes.
 

An understanding of constitutional fidelity like Marshall’s, one which emphasizes purposes over constraint, is more consonant with the framer’s understanding. The framers were almost obsessed with “energetic” government, government with the capacity to pursue the ends that are properly those of government.
 Hamilton was especially preoccupied with this concern: Federalist Papers 22-36, those regarding the military and taxation, are filled with references to energy, vigor, and action. Hamilton reminds us that “we forget how much good may be prevented, and how much ill may be produced, by the power of hindering the doing what may be necessary, and of keeping affairs in the same unfavorable posture in which they may happen to stand at particular periods.”
 The framers understood, as we understand today, that political freedom requires more than limited government. In fact, sometimes government will have to act strongly to create the conditions for political liberty.
 

And yet the constitution-as-boundary story is not distinctive for its identification of constitutional constraints. Every account of constitutionalism acknowledges the fact of constraints.
  Rights-protections, and the observance of procedural constraints by government officials, is one important part of constitutional fealty; it would scarcely be an adequate constitutional theory which discarded the importance of free speech, human dignity, and due process, for example. But the distinctiveness of the constitution-as-boundary story lies in the centrality it gives to the idea of constraint in its definition of constitutionalism, and hence in its portrait of constitutional fidelity. 

Rather than focusing on constraint, conflictual constitutionalism would have us focus on the purposes for which government is established. An understanding of constitutional fidelity which includes the effective pursuit of purposes like security, the general welfare, prosperity, human dignity, freedom, and equality is not inconsistent with the idea of constitutional constraint, but it does require us to reformulate what we mean by constraint. Instead of understanding constraint as the sine qua non of constitutional government, we can understand it as a mechanism for focusing power onto its appropriate objects. On this understanding, government is to serve the purpose for which it is established, and not other purposes. Constraints demarcate the ‘other purposes’ that governments could pursue. A government which does not observe due process guarantees, for example, will divert its power towards the persecution of innocent people—an improper purpose.

This view has contemporary academic defenders. John Finn has argued that the constitution-as-boundary story, or what he calls a conception oriented around “respect for textually specific limitations upon powers,” should be replaced by a “conception of constitutional maintenance that focuses less on limitations and more on the reasons why we initially thought such limitations desirable” for times of authentic crisis.
 I would expand his intuition, and argue that his conception of constitutional maintenance for times of crisis should be the normal, reigning conception. Sotirios Barber has articulated something similar: he speaks of constitutional constraints as,

 “derivative and secondary, not fundamental; they were the conduits or channel markers of a dedicated or focused program. These channel markers helped to define the program by setting it apart from others, and in this way they negated the others. But the system’s sense depended primarily on the ends toward which it directed social energy. The Constitution was more of a charter or an enabling act than a set of restrictions.”

Conflictual constitutionalism hence calls for understanding constraint as a secondary category, derivative of government’s proper purposes.

Conflictual constitutionalism also helps us to understand constraint institutionally, not only theoretically, and once again this institutional conception of constraint leads immediately to a concern for appropriately empowered agencies. For we can also understand constraint as designating the intersecting line between the competencies of two different institutions. This means that observing constraints requires appropriately empowered institutions. On this account, constitutionally authorized powers—whether those be the Congress, the states, judicial institutions, the electorate, or the presidency—establish patterns of constraint through their interactions with one another. Such interactions require normative guidance if they are to happen in accordance with the constitution’s purposes. Hence this institutional understanding of constraint requires a background of normative argument about what actions are justifiable for the different authorized institutions. This theoretical guidance is achieved through an examination of the purposes of that institution and of the constitutional system as a whole. But although incomplete, the institutional conception of constitutional constraints is still helpful for highlighting that theories of rights and boundaries should be supplemented with theories about which institutional interactions will produce those boundaries. 

Hence conflictual constitutionalism holds on to constraints, but understands them differently. Theoretically speaking, constraint is a “channel marker” designating where the government’s energies properly move. Institutionally speaking, constraint is the location where the powers of two different agencies collide. In neither case is constraint the prime story—rather, in both cases, constraint is residual to the central story, which is one of the appropriate use of power. 

The advantage of understanding constitutional government according to its purposes is that we thereby achieve a richer standpoint from which to evaluate constitutional fidelity. In addition to evaluating whether or not government adheres to formal procedural and substantive limitations, we can include an evaluation of how effectively government is pursuing its purposes. Among those purposes of the American Constitution, I would like to posit two not often discussed. I suggest that the institutional relationships the Constitution establishes can lead us to an appreciation for the value of interbranch deliberation, and towards a distinctive moral understanding of political relationship. This moral way of being in relation is no less essential to constitutional fidelity than the protection of rights. Both of these purposes rely upon the mobilization and structuring of political conflict to achieve their aims.

I. The Conditions of Conflict
Although the preamble, the list of rights in the Bill of Rights, and the powers granted to government are sometimes taken as a definitive list of constitutional purposes, we can also excavate sensible constitutional purposes through a structural analysis of the relationship between the branches. The constitutionally-established national branches are often characterized as ‘separated powers.’ Separation of powers is a classic doctrine. The term itself does not appear in the Constitution, and the Constitution manifests a significant departure from that classic theory.
 Instead of using the term, then, I prefer to speak directly to the conditions upon which the doctrine is held to rest. These conditions themselves, not the classic doctrine of separation of powers, offer us a proper starting point for considering the Constitution’s vision of the purposes of the relationships between the branches. This section describes some of those key conditions.

The first condition of the relationship between the branches lies in their independent sources of political authority. There are two senses in which the branches are independent. First of all, in terms of exercised political power, no single source—whether the Electoral College, the Senate, state legislatures, or variously configured electoral districts—names the occupant of more than one constitutional office. Furthermore, officials are not free to serve in more than one branch. The President is chosen by a body elected and assembled specifically for that purpose; the President and legislators are elected from different geographical bases, at different times of year. The elections of House and Senate members are staggered in time, and their electoral bases differ; the judiciary is composed of officials appointed after a deliberative process in which both branches participate. Each branch has a tenable claim to represent “the people,” and yet the representative foundation for such a claim is differently configured for each branch. Because each branch enjoys a source of political authority which democratically justifiable, and yet which is differently configured from the others, each branch has a tenable claim to procedurally-correct representation of the people’s will. Second, the branches also enjoy independent authority in that they do not rely upon one another for continuity in office. For example, while Justices are selected through a process involving both the Senate and the President, they hold lifelong tenure. The President cannot fire legislators of his own party who do not vote for his policy agenda. The continued service of officials of each branch is not dependent upon the evaluations of other branches.
 

This first condition relies upon the idea that multiple avenues are available for achieving procedurally-correct democratic representation. That idea is controversial. Some people view majority rule as the only correct democratic procedure; yet all three branches sometimes receive their representational authority from processes which can deviate from majority-rule, and the effects of the interactions between the branches can lead to policies that sometimes violate majority preferences. The democratic source of political authority for each branch is a most controversial claim when applied to the Supreme Court, since the Court is not a straightforwardly majoritarian institution.
 Christopher Eisgruber and Jed Rubenfeld, among others, have done great work justifying the Court as a procedurally-correct locus of democratic representation. Their work argues rightly that the judicial selection process provides a defensible democratic pedigree for judicial appointments even though such appointments are not vulnerable to electoral repudiation.
 

That each branch enjoys an independent source of democratic authorization is significant in a democratic polity, because a commitment to democracy means that appropriate claims to the representation of democratic will must be taken seriously. One possible trump to conflict between the branches—that only one of them is democratic, for example, and hence it should always prevail—is removed as a possibility. When the branches disagree with each other, we are guided to examination of the substantive merits of their claims, since all are procedurally correct. 

The second condition of interbranch relationship is that the branches are structured to achieve different values, and hence are necessarily structured to encourage varied and valuable perspectives on constitutional meaning.
 In part this is related to their differently configured sources of representational authority: since the President is elected by the nation as a whole, he may claim a distinctive perspective, one related to that national mandate. (Jefferson believed the president had a special capacity to “command a view of the whole ground.”)
 But this is also a claim about the structure of each branch which supports its distinctive function. The rules which configure the offices—their terms of service, their distinctive powers, their being a plural or unitary body— all of these ultimately lead to predictably different perspectives and values between the branches.
 The legislature is structured to make broad policy for the welfare of citizens from different geographic areas and with different opinions about politics. Legislatures have a special capacity to make judgments about the common good on the basis of knowledge of particular conditions, rather than through abstraction from those conditions; they also have special capacities to integrate the preferences of different groups into general law.
 The judiciary is structured to examine the effects of these decisions upon particular individuals, and to protect rights. And the executive is a unitary office, the most efficient of the three branches, structured to be able to achieve quick responses, provide initiative to the legislature, and to provide for law enforcement and security. Hence each branch is structured as to encourage particular, differing, and independent relationships to the common good. We see here a second condition of interbranch relationship: these different functions lead to distinctive institutional perspectives, perspectives which may lead them to different evaluations of constitutional meaning in service of their distinctive political goals.
The fact that each branch enjoys a differently-configured institutional perspective sometimes can lead us to mistakenly understand those perspectives as unitary within each branch. For example, the relationship of Congress to the Supreme Court is sometimes represented dualistically, as the relationship between interest-ridden political will and principled deliberation.
 Such characterizations can be helpful for characterizing what is special about the contribution of each branch. But they also risk masking the conflictual sources of political authority, and hence the conflicting incentives towards working for conflicting political goods, that occur within each branch. It is not only that members of the legislature or within the judiciary may have competing goals, or that parties structure divisions within the legislature. We are also justified in speaking of each branches’ authority as consisting of both its representative character, and the value of its special substantive contribution to the aims of constitutional democratic government. Thus each particular branch’s political authority stems from both its capacity to represent a particularly-configured public will, as well as its relationship to particular political values.

This point first emerged in our discussion of Michael Seidman’s understanding of judicial authority. Seidman pointed to our attention to the capacity of the Court to destabilize constitutional understandings, given that Justices enjoy both public and private-regarding sources of authorization. Although they are selected through a public process, their function is to protect private interests-- individual rights-- against public decisions which may be unreasonable intrusions into a protected sphere of individual liberty. Given their status as public officials, Seidman sees a tendency for judges to define disputes according to public-regarding criteria. Given their function of protecting private interests, however, he sees a competing tendency for them to define disputes according to criteria of privacy.

The Supreme Court is not unique in experiencing a divided source of constitutional authority. Each branch draws representational authority from one kind of public process, and yet is charged with a special function, whose proper exercise may enervate the very public which selected the occupants in the first place. Such conflict occurs within all of the branches because it is a classic political problem-- results which are justifiable according to legitimate procedures may not be justifiable according to the substantive aims of those procedures. This problem is especially acute for democratic polities, where the meaning of the public will is constantly under dispute. A good constitutional design will seek to align procedural incentives with the substantive goods which accord with that body’s function. The structures of each institution (for example, a unitary executive, bicameral legislature, judges with life tenure) are meant to support the various aims of the institutions (especially national self-preservation, pursuit of the common good as understood through popular will, and the protection of rights, respectively.)
 Of course, such attempts to ensure certain substantive aims through carefully designed institutions can never be perfect, for the other purpose of constitutionalism is to enable democracy, which means that institutions must be capable of acting contrary even to the preferences of their designers. 

Just as judges claim constitutional authority on the basis of both their selection through public mechanisms, as well as their function in guarding privacy, so too can Senators claim a dual source of authority in their selection by constituents of the states, as well as in their special contribution to long-term perspectives on the good of the whole nation. Presidential authority is comprised of the President’s standing as the sole representative elected through a national process, as well as his institutional status as a neutral law-enforcer. The mandates that derive from these multiple sources of authority may conflict with one another. Such potential conflicts within each branch's very source of authority lays out yet another ground for mutual criticism. Each branch can be criticized both on the basis of its inadequate responsiveness to its constituents, as well as on the basis of inadequate performance of its special duties. We see here a second condition of the relationship of national institutions to one another: these different functions lead to distinctive institutional perspectives, perspectives which may lead the branches to distinctive evaluations of constitutional meaning in service of their distinctive political goals. 

The two conditions I have laid out are both conditions of separateness. They are conditions which ensure independence, and the basis for mutual criticism.  If we consider only them, then we might think of the branches as sealed off from one another, each pursuing its tasks in a hermetically-sealed political universe. The final condition is what brings the branches into relationship. It is their shared powers. To be effective, government decisions almost always require the cooperation of more than one branch. The capacities for governance of each of the branches are incomplete, but require one another to be effective, and this mutual need brings the branches into relationship-- if the occupants, that is, understand properly the requirements of making their political commitments operative.

It is frequent for people to speak of the independent branches as systems of ‘separated powers.’ This can be misleading. Richard Neustadt, among others, has pointed out the inaccuracy of the term: he wrote, “[t]he Constitutional Convention of 1787 is supposed to have created a government of ‘separated powers.’ It did nothing of the sort. Rather, it created a government of separated institutions sharing powers.”
 I agree that the formulation of ‘separated powers’ is misleading. At best, the idea of separated powers is a simple misnomer whose deleterious consequences can be overcome by the invocation of other concepts of constitutional relationship, like ‘checks-and-balances.’
 At worst, the concept of separated powers implies an authority by each branch ultimately reviewable only by the electorate, not by the other branches. 
Much of the ‘separation of powers’ dispute hinges on our definition of the branches’ “powers.” If we speak simply of the government’s power to make war, it is clear that this is a power shared by both the executive and Congress. To speak plainly, government simply cannot make war without the cooperation of these two branches. In fact, all of the sovereign powers of government—the power to regulate commerce, the power to tax, the power to convict and imprison criminals—all of these powers require the participation of more than one branch.
 
We can also understand ‘powers’ more abstractly, as, for example, the power to decide general matters of public policy, the power to judge whether general determinations of law apply to particular people, or the power to disburse government funds. This is the understanding of power which lies behind classical doctrines of separated powers, and behind separation of powers jurisprudence at its best. On this understanding of power, the legislature makes law, the president implements law, and the judiciary decides on whether the law applies to particular individuals. And on this understanding, the distinctiveness of the capacities of the various branches is indeed significant. However, it is worth noting that even on this understanding, the American Constitution manifests significant departures from classical separation of powers theory. The executive can propose legislation, veto bills, call Congress into special session, and adjourn the houses under certain circumstances. Executive orders provide a significant locus for executive ‘lawmaking,’ especially with the rise of the administrative state, where so many of the government’s activities are conducted under the umbrella of the executive. Congress creates every executive office and agency, establishes lines of authority within the executive branch, and shares in the appointments power; and both the legislature and executive share in some judicial powers, the executive through his pardon power, his initiation of law suits, and his defense of the government when it is sued; and the legislature most especially through appointments and impeachments.. The courts exercise legislative and executive authority in their capacity to rectify legal wrongs through their equitable powers.
 Madison describes this pattern as “partial agency in, or . . . controul over the acts of each other.”
 The departures from classical separation of powers theory are meant to bring the branches into greater relationship with each other then they would otherwise be; to protect the integrity of each branch’s authority; and to ensure that the different branches have the capacity to review and evaluate each other’s actions.

This pattern, then, is a final noteworthy condition: their powers bring the branches into relationship with one another, activating the potential of their independent sources of authority and distinctive perspectives to bring them into conflict.  These conditions mean that the possibility for interbranch conflict is endemic to American politics. The branches cannot destroy each other; and if officials within the branches care about making their political commitments operative, they cannot ignore each other. Because these conditions taken together are what activate the possibility for interbranch conflict, I will call them the conditions of conflict. 


I would like to pause to point out the extent to which my articulation of these conditions so far rests upon complex ideas about the nature of representation. My account is not compatible with theories that posit single proper sources of representational authority. Rather, conflictual constitutionalism relies on the idea that representation may be variously configured to achieve a plurality of political goods. My way towards making this claim is paved by Hanna Pitkin’s work The Concept of Representation, where Pitkin makes the outstanding contribution of demonstrating how complex the device of representation truly is. One of her most important contributions is to demonstrate the theoretical problems that arise if we understand democratic representation solely as a device for “mirroring” the will of the people. Neither this view, nor its popular alternative of understanding representation as a formal grant of authority, can offer normative guidelines for how representatives should act or govern—they designate whether representation exists or not, but not what the activity of representing well entails. Each of these accounts is focused upon the static qualities of the representative institution, for example whether or not its composition mirrors the electorate, or whether or not its grant of authority is justified; hence each of these can distinguish between “representative” and “not representative,” but neither can account for what skillful (or skill-less) representation entails. Although each captures part of the attractiveness of representation, each hence suffers from a fatal flaw. Pitkin calls for supplementing these with an account of representation that takes into consideration the objective interests of the constituents, as well as their own preferences. In Pitkin’s words, “the substance of the activity of representing seems to consist in promoting the interests of the represented, in a context where the latter is conceived as capable of action and judgment, but in such a way that he does not object to what is done in his name.”
 For Pitkin, the combining of objective interests and subjective preferences as a guide for political action is the basis upon which skillful representation rests. The significant point is that representation serves many normative aims, among them the furtherance of constituent’s objective interests.

Once we understand that serving constituent’s objective interests is a chief component of representing well, it becomes more clear how an institutional structure could garner a claim to being properly representative even if it sometimes deviates from the expressed wishes of the majority of the people. But we must be careful here. The representative who does not consider her constituents’ wishes at all can hardly be called their representative. While representatives might sometimes be obliged, by their very office, to act against the wishes of their constituents, those deviations call for special explanation. As Pitkin describes,

“Acting contrary to their wishes is not necessarily wrong, not necessarily bad representation or a violation of a representative’s duty. It may, indeed, be required of him in certain situations. But it is abnormal in the sense that it calls for explanation or justification. And not just anything the representative says will be satisfactory. To say that the constituents would approve what he is doing if they knew all that he knows, may be satisfactory, but other justifications may not be. Thus is will not do for a representative to assert that he did what he did for his own private interest; after all, he is not there for himself.”

The next section will show how the creation of structures for conflict between the branches can amount to an institutional strategy for calling forth those distinctive justifications. There is no way around it: a representative government will always, on occasion, act counter to the expressed wishes of the majority of its constituents. But this does not necessarily mean that that government is acting against the will of the People, or the common good. A constitutional system seeks to foster proper representation by creating the institutional conditions within which justifications for these deviations are publicly offered. 

II. The Conditions of Conflict and Interbranch Deliberation

The Constitution endorses the desirability of interbranch dialogue through explicit provisions. It provides for the state of the union address and the keeping of legislative journals, and it seems to require that the executive offer reasons when he vetoes a bill, so that the originating house may “enter the Objections at large on their Journal, and proceed to reconsider it.”
 What is valuable about interbranch deliberation? After all, the actions of the occupants of each branch are subject to review by the electorate. The electorate can evaluate on its own whether the various branches are pursuing the common good (as long as its actions are public, of course). Why should the branches evaluate each other?  

Answering this question requires taking seriously the distinction between superficial public opinion and deliberative opinion.
  A government which tries to ascertain the common good through a single representative body will have difficulty discriminating between superficial public opinion and deeper, deliberative opinion. The single representative institution will respond to both, and the burden of ensuring that the resulting public policy is deliberative falls entirely upon institutions of civil society. A constitutional structure which instead incorporates deliberation between and among different valuable perspectives enhances the opportunity for governmental policies to represent a reflective choice among alternatives. The structure of government itself bears some of the weight of ensuring that decisions reflect deliberative opinion. Although civil society still has its role to play in supporting the efforts of individual citizens to come to more justifiable positions, it does not bear all of the weight. 

The significance of the distinction between reflective and superficial public opinion is highlighted by Cass Sunstein’s recent work Why Societies Need Dissent.
 This works points to the dangers of an account of deliberative politics which relies exclusively upon the institutions of civil society.
 Sunstein brings our attention to the polarizing possibilities of in-group deliberations. It seems that groups formed around similarities of opinion, whose members are then asked to deliberate together within their groups, will polarize. This finding challenges the claim that deliberation promotes moderation and tolerance. It also undermines some of the benefits purported for deliberation: the polarization effect is accompanied by a number of other political “bads,” such as the failure to share important information between groups and the tendency to de-emphasize complications.
 This does not mean deliberation is bad. Sometimes extremity is called for; in any case, the value of the deliberative process for the individual cannot be reduced to whether or not the position one arrives at is “extreme.” But we know that groups in civil society tend to form around like-minded aims. The very point of forming groups is to pursue some shared purpose. The polarizing effect Sunstein points out, and its accompanying political bads, are hence predictable consequences of deliberation in civil society. 

Let us imagine that the members of these groups (as well, of course, as citizens who have never deliberated on anything) vote for a policy according to a purely majoritarian rule. If majority preferences simply trump every other consideration, and do not instead launch a system of deliberation within and between government institutions, then there is strong possibility that the policies government pursues will be justified according to arguments formed in deliberating groups of civil society, which may have never taken full account of the depth, significance, and force of opposing arguments. Sunstein’s findings imply that closed groups may pose significant problems for democratic government if they are never forced to bear the full force of the arguments of other, deliberating groups. Structured conflict between the branches can be a method of ensuring that deliberation between groups occurs. 

Conflict between the branches will hence destabilize any idea that a single group—even a majority—unproblematically advances the common good. Bruce Ackerman eloquently articulates the process by which this occurs, in his Storrs Lectures. Ackerman writes, 

“[T]here can be no hope of capturing the living reality of popular sovereignty during periods of normal politics. Rather than trying for phony realism by supposing that Congress (or any other institution) is the People, the Federalist Constitution's first objective is to paint a picture of government which vigorously asserts that Congress is merely a ‘representation’ of the People, not the thing itself. The brilliant, but paradoxical, way that Publius makes this point is by proliferating the modes of representation governing normal politics. . . the separation of powers operates as a complex machine which encourages each official to question the extent to which other constitutional officials are successfully representing the People's true political wishes.  Thus, while each officeholder will predictably insist that he speaks with the authentic accents of the People themselves, representatives in other institutions will typically find it in their interest to deny that their rivals have indeed represented the People in a fully satisfactory way.  The result of the rhetorical interchange will be precisely the opposite of each partisan's hopes.  Rather than allowing the House or Senate or the Presidency to beguile us with the claim that it, and it alone, speaks in the name of the People themselves, the constitutional separation of powers deconstructs all such naive synecdoches.  As it works itself out in practice, the system emphasizes that no legal form can enable any small group . . . to speak unequivocally for We the People . . .”

The “complex machinery” that Ackerman describes depends upon the conditions of conflict for its right functioning. Obviously, the branches must possess independent sources of authority if they are to maintain their capacity to authoritatively challenge one another. But also, when we consider the second condition of conflict—that each branch manifests distinctive perspectives and purposes— we can deepen Ackerman’s point. For Ackerman could be read to imply that “multiplying perspectives” is always better; or that “more representation” is always better; or that more challenging of the legitimacy of various representations of the People is always better. But none of these necessarily leads to better government.
 There is nothing necessarily good about more representation, or more perspectives, or more challenges to legitimacy. What makes the constitutional structure good is that the branches are structured to achieve distinctive, representative, and valuable perspectives on what the common good requires. These distinctive and valuable perspectives can only be achieved by manipulating the rules which constitute the offices in each branch—making the executive a unitary office, for example, with the branch structured hierarchically, a structure which encourages energy and direction. Hence the American Constitution does not simply “proliferate” representation. Rather, it proliferates and directs its representative institutions in order to achieve a deliberative perspective on the meaning of the common good, a common good which is presumed to contain elements of a concern for security, popular will, and the protection of rights.

Jeffrey Tulis makes this argument explicit.
 Although deliberative democrats have worked hard to describe the kinds of arguments that are appropriate for democratic deliberation, “there is little discussion of institutional mechanisms to maximize the likelihood that relevant arguments, or relevant perspectives, will actually be advanced. If it works as intended, separation of powers makes it more likely that relevant perspectives will be advocated because these arguments are so tethered to interest and institutional position.”
 A concern for individual rights will be represented in the deliberation over what shall be done because there is a special institution, the Supreme Court, whose member’s own interest is connected to the interest of their bodies. Of course, the Supreme Court’s stature is not always associated with how effectively it protects rights. But even so, this special function is the primary basis upon which its claims to substantive authority are based, and so it is important that the Court be perceived as protecting rights. The desire to be perceived as protecting rights translates, hopefully, into an effort to actually protect them.


It is hence significant that the first purpose revealed by the conditions of conflict is the desirability of interbranch deliberation over the skillful use of government powers (that which brings them into relationship), where the branches’ evaluations of “skill” is conditioned by their distinctive functions in pursuing the multiple goals of constitutional government. The exercise of government power is, after all, what brings the branches in relation to each other. Each branch can be expected to express different understandings on how that power should be used; likewise, each branch is required to grapple with the perspectives of the other branches if it cares about seeing its visions enacted. This representational difference between the branches can be a source of great conflict. For example, when Carter sought to subject congressional decisions on water projects to an assessment of national needs, he encountered intense and effective opposition, and was unable to proceed. Carter there articulated a “generalized public sentiment for economy in government and for rational and coherent national policies,” while Congress “effectively gave voice to the millions of citizens who wanted better flood control, cheap hydroelectric power, improved irrigation of farmlands, more efficient water transportation, and expanded outdoor recreational activities.” 
 Citizens and officials on each side may have even shared the goals of their opponents. We can understand the conflict between the President and Congress, then, as a conflict between “competing values, interests, or goals of the citizenry itself,” such as divisions between the interests of local constituencies versus the good of the nation, short versus long term benefits, and the desire for goods versus the reluctance to pay for them.
 Such conflict between the institutions of the executive and legislature may be a method of promoting the formation of deliberative majorities, majorities whose opinions are based on a full grappling with the weight and significance of the arguments of their opponents.

Interbranch deliberation can be a mechanism for calling forth the special justifications Pitkin calls for, when institutions act contrary to majority preferences. It is hence a mechanism for ensuring that institutions act in accordance with the deliberative, as opposed to superficial, public will. Interbranch deliberation is a means to other constitutional ends, ends presumed to be contained within the public will, such as stability, intelligent problem solving, the rule of law, the protection of rights, consonance between public will and policy output, and the pursuit of effective public policy in service of the common good.
 

IV. Political Morality: The Spirit of Conflictual Constitutionalism
Interbranch deliberation is a tool, helpful for moving policies towards the common good, a common good which is presumed to contain elements of popular will, the protection of rights, and national security. But the conditions of conflict also support a moral vision of political relationship. This moral vision can lead us towards understanding the spirit of conflictual constitutionalism and the spirit with which officials should approach their tasks. Understanding this spirit is important if we are to make full use of our constitutional institutions. Here, then, I offer an account of the political morality of conflictual constitutionalism which places disagreement within a moral horizon consonant with the moral aims of constitutional government. 

Some political theorists believe that only unanimity, at bottom, can legitimize the exercise of political power. The positing of theoretical unanimity as essential to the exercise of legitimate power is a common ingredient of the social contract tradition, raised to 20th century prominence again by the work of John Rawls. Some theorists use this work to go much further. At least one scholar, Robert Burt, believes actual unanimity to be a precondition for the legitimate exercise of power.
 Even theorists who premise their work on the desirability of conflict also seem to presume that disagreement nonetheless threatens legitimacy.
 It seems an ordinary move to equate the common good with consensus about what the common good requires, for it would be strange to imagine a universally-resisted policy as somehow in the common welfare. But we must be careful with consensus-based accounts, or we risk elevating consensus itself to the status of the public good that politics seeks to achieve. Some things cannot be part of a common interest on any constitutional understanding, no matter how deeply the object of consensus they are: rights violations have this quality. Furthermore, there is no reason to suspect that just because something is in the interests of all, that everyone will agree to it. 

Interbranch deliberation works by and through conflict. It requires conflict to function at all, and the conditions of conflict, a product of careful institutional design, assure a place for that conflict. Ideally, dissenters concerned for the common good always have an institution where their voices may be heard. Interbranch deliberation doesn’t require just any kind of disagreement; it is premised on disagreement about the common good, or the Constitution, and is informed by public values like security, rights, and the general welfare. But it requires disagreement nonetheless, and it creates the conditions for that disagreement to emerge through the distinctive structuring of each branch. 


This kind of constitutional theory, according to which the possibility of conflict even over constitutional meaning is institutionally entrenched, can offer us a distinctive perspective on the nature of political authority, a perspective which demands continual justification for the exercise of public authority. Rejecting the idea that political authority can be anything but conventional, such a perspective hence welcomes questioning on the legitimacy of institutions as a manifestation of citizens’ political independence, an independence that is the foundation for liberty, equality, and democracy themselves. 

The connections between constitutionalism and this form of political morality are deep, for if we understand constitutionalism as a fundamental commitment to political self-awareness about the institutions and values governing public life (as many theorists do), 
 then it becomes clear how a political morality oriented around questioning the authority of political institutions could be constitutionally supportive. This moral vision is distinctive because it gives a special place to the value of disagreement as a contributing factor to the legitimization of political power. It hence makes sense of the conditions of conflict and, as a moral conception, deserves to be affirmed as a constitutional end. 

To explore this moral perspective which insists on the conventionality of political authority, a brief description of the emergence of the classic doctrine of separation of powers will be helpful. The doctrine of separation of powers originates in the British system of “mixed government.”
 This approach sought political balance between the various non-governmental sources of power, such as the nobility, the commons, and the royalty.
 Particular institutions—the Crown, House of Lords, and House of Commons—embodied these social orders. These social estates were given institutional representation as a method of balancing and moderating the claims they made on politics. While such balances were significant in protecting the liberties of English subjects, this arrangement presupposes a natural source of authority upon which political authority can rest. Like the metaphor between the authority of a father and that of a king, “mixed government” presupposes that political power rests on “natural,” pre-political sources. This is the opposite of a claim to conventionality. 

The American “separation of powers” scheme was a significant departure from this theory, for it is based on a conventional understanding of politics, whereby the values of the common welfare are seen as functionally and theoretically prior to the needs of entrenched, powerful social groups.
 The president does not represent a pre-political monarchical power. Rather, he represents the value of energy and efficacy in government. The judiciary does not represent lords; rather, it represents the value of the protection of rights and equality before the law. Those distinctive values which comprise the common good are what guide the structuring of the branches, not the needs of powerful groups.
 Political power is hence understood as something more artificial and more abstract than the power of one group to dominate another.

The destabilization of claims that political authority can rest upon “naturalistic” sources I consider a significant moral advance. The moral advance, however, did not lie only in the original realization that political authority is conventional. It lies also in the replication of that lesson for future generations through the constitutional devices of representation and through the conditions of conflict. How does this happen?

The first method through which this lesson is taught is through representation itself. Representation means that there is literally no political authority without elections. Such a process can, borrowing the words of George Kateb, continuously assert “[t]he artificial nature of political authority.”
 In Kateb’s words, 

“When political authority is, at every moment, a temporary and conditional grant, regularly revocable . . . a major moral distinctiveness enters the life of society. . The overall lesson can be expressed in a number of ways. Most commonly, we speak of a pervasive skepticism toward authority; a reluctance to defer; a conviction that those who wield authority must themselves be skeptical toward their roles and themselves and that necessary authority must be wielded in a way that inflicts minimum damage on the moral equality of all people.”
 

Such a “chastening” of public authority, Kateb argues, “encourages individuals to be less fearful of all authority whether concentrated in particular figures of authority or impersonally present in given rules and conventions.”
 It further encourages principled resistance, the “disposition to say no, to dissent, to engage in acts of principles or conscientious disobedience or resistance or rebelliousness.”
 Kateb is pointing towards something very significant here. The disposition to say no, to question authority, to positively claim one’s independence, is a distinctive and morally-praiseworthy phenomenon. The concept that the only morally justified political authority is a constantly scrutinized political authority, a recurringly challenged political authority, is a concept which supports the emergence of autonomy and resistance. Kateb himself locates additional moral benefits: the incitement to claim the status of citizen in all (even nonpolitical) relations in life, and a tolerance for moral indeterminacy.
 This tolerance arises from the partial nature of any political authority, where political parties are temporarily allowed to govern on behalf of the whole. Kateb writes, 

“A part—a party or faction or coalition—is temporarily allowed to stand for the whole. Parts take turns standing for the whole and giving it a temporary moral emphasis or coloration. The very association of authority and partisanship promotes a sense of moral indeterminacy. This should not be confused with skepticism or relativism. It is rather the belief that within a frame of settled commitments, a number of contrasting and competing responses or answers to morally tinged questions are to be expected and welcomed . . . A struggle against those in authority understood as defenders of one possible right answer rather than the only possible right answer is thus encouraged. Disseminated into society, this notion not only intensifies the demand to democratize all relations, but cultivates a general tolerance of, and even affection for, diversity: diversity in itself, and diversity as the source of regulated contest and competition.”

These moral phenomena—the awareness of the conventionality of political authority, the incitement to claim the citizen’s status in all relationships, and a tolerance for diversity in moral and political understandings—have distinctive political benefits, as well. Unlike a system of direct democracy, for example, representative democracy renders citizens keenly aware of the distance between themselves and their representatives. No policy is enacted because citizens univocally demanded that it be so; all policies are the result of long negotiations, struggles, and cries for government to listen to the voices of would-be reformers. The mediated nature of the relationship between the citizen and her government is precisely what leads her to not regard her government’s actions as her own, an understanding which is crucial in helping the citizen maintain the critical distance necessary to evaluate and correct government. The very tenuousness of any representational claim, in other words, gives representative government a distinctive moral appeal in its relationship with the governed.
 

The conditions of conflict magnify and intensity these effects. Even once elected, representatives’ claims to unmediated access to the public will are constantly available to be challenged by representatives in other branches.
 We have already encountered Ackerman’s point that the proliferation of the modes of political representation offers incitements to officials in each branch to publicly question the extent to which other officials are faithful executors of the public will. This public questioning among and between institutions paints an even more vivid portrait of the unstable reality of the public will.

To examine this claim more concretely, imagine the Supreme Court rendering a controversial opinion overturning an executive order, which the Court claims violates rights. Ronald Dworkin draws our attention to the benefits of such action in bringing attention and public debate to the substantive merits of the issue at stake in a way peculiar to judicial review.
 The Court can focus public attention on the issue of the rights-violation at stake, rather than the many other political issues which the executive order presumably engages. This public attention predictably results in dispute, dispute which Dworkin conceives of as a significant contribution to political life. In fact, such disputes are often provoked when the branches act at cross purposes. 

But it is not only dispute over the merits of the action which is provoked when the Court strikes down a bill. Frequently, dispute arises over the very legitimacy of the institution in the first place. By what right does the Court strike down the order? With what authority does Congress resist the Court? Such questions are at a higher level of abstraction than Dworkin points us towards. And if we understand constitutionalism as in part a commitment to political self-consciousness on the guiding values and institutions of the polity, then such speculation is precisely an essential part of constitutional self-government. Such questioning of legitimacy is part and parcel of the evaluation and re-evaluation of constitutional institutions that is a necessary part of self-reflective political governance. 

Once again, we must be careful with such claims. It would not do for a tyrant to seek to justify his rule according to the fact that it makes people “question his legitimacy.” Questioning legitimacy cannot be a justification for a practice, but it can be an incidental good. When the legitimacy is in fact justifiable, then the fact that it inspires its own questioning is a distinctive moral (and constitutional) good. To restate, that a political action causes people to question its legitimacy cannot be a justification for that action; the legitimacy of the institution, and its particular action in a particular case, require justification according to substantive and procedural norms of democracy, among other criteria. But the questioning of legitimacy itself is a distinctive moral good. A governing structure which fosters the emergence of such questions hence makes a distinctive moral contribution to political life.

My arguments here cut against the standard answer for why the Constitution would establish the “separation of powers.” The standard response is that the conditions of conflict provide a mechanism for resisting tyranny (and hence achieving legitimacy) by making government policies impossible without an effective unanimity.
 But unanimity is a difficult place on which to rest political authority. Consensus-based accounts of authority face the extraordinary difficulties of ever achieving political consensus under conditions of liberty, and the risk that truth will be disregarded in search for consensus. Furthermore, although fragmented structures of authority give government a multiplicity of access points from which interested groups may contest government policies, it is far from clear that what issues from these structures are policies which are unanimously approved. Conflictual constitutionalism instead points us towards understanding disagreement itself as generative, and worth preserving.  A lack of consensus about the common good may be precisely what guides us in ascertaining what that good is, because it prompts citizens and officials to make arguments, advance facts, and consider reasons that they might otherwise ignore. This seems to be the logic of the structuring of the branches: conflict will help to reveal the truth about the common good. This judgment, in turn, creates a tolerance towards allowing the possibilities for disagreement over the common good to flourish. Such flourishing, and such tolerance, I believe, are themselves in the common good. 

This moral requirement is the background within which the institutions of conflictual constitutionalism are rendered morally sensible. In fact, we can translate this distinctive moral contribution into normative guidelines for political conduct. The key point here is that constitutionalist values of independence, equality, and mutuality apply not only to political procedures like voting or substantive policies such as education, but also to the terms by which relationships between political participants are conducted. Institutions make a particular way of experiencing others available to us—in Stephen Elkin’s words, they help “defin[e] the forms of relation in which citizens stand.”
 How shall we understand the status of those with whom we disagree politically? Are our fellows best understood as citizens, bargainers, partisans, deliberators, subjects, or consumers? Institutions which structure enduring conflict among officials with independent sources of authority help give an answer to this question. The translation of Kateb’s moral phenomena, accompanied by an understanding of the extent to which the interbranch deliberative process requires conflict, can lead us to identify political virtues such as courageousness in voicing dissent and a commitment to mutuality in service of political projects oriented towards achieving the common good. These dispositions are especially important for public officials as they try to work within the institutions characterized by the conditions of conflict.

For officials in institutions framed by the conditions of conflict, the dispositions I am outlining here find their parallel in the requirements of strategic action. Thus Neustadt’s classic book on presidential power, presuming a president who is committed to achieving his policy goals, lays out the same idea in terms which are strategically, rather than morally, driven. The passage is worth quoting at length:

“A President’s advantages are greater than mere listing of his ‘powers’ might suggest. Those with whom he deals must deal with him until the last day of his term. Because they have continuing relationships with him, his future, while it lasts, supports his present influence. Even though there is no need or fear of him today, what he could do tomorrow may supply today’s advantage. Continuing relationships may convert any ‘power,’ any aspect of his status, into vantage points in almost any cases. . . [yet] the President’s advantages are checked by the advantages of others. Continuing relationships will pull in both directions. These are relationships of mutual dependence. A President depends upon the persons whom he would persuade; he has to reckon with his need or fear of them. They too will possess status, or authority, or both, else they would be of little use to him. Their vantage points confront his own; their power tempers his.”

Such guidance for strategic action accords with a political vision in which politicians cannot rest too easily on agreement with their policies as a source of authority. Instead, they must constantly seek to persuade, to engage, to represent their political schemes as benefiting all, not only a few, and we may understand this in accordance with a particular conception of the meaning of equal respect for persons. 

These relationships based on mutual recognition of each other’s authority, and then premised upon recognition of each participant’s equal status, cannot be mandated. They must be achieved. Without the background moral understanding, the tools of conflictual constitutionalism—the weapons and powers that the branches exercise in order to force consultation—may look only like annoying inconveniences. Relationships which make this ‘inconvenience’ start to look like an expression of a moral good are given a political space by a system of independent branches; but they are also encouraged, by participants’ realization that so long as they participate in constitutional institutions, they will have to deal with conflicting views by political actors with independent sources of political authority. The realization that conflict will be enduring, will not disappear, can provide a crucial motivation towards interacting on the basis of equal respect, which provides the only safe foundation for cooperation in achieving future political efforts. 

The fact that  American constitutional institutions presuppose conflict as the basis for their purposeful operation is congruent with the prizing of human diversity as an end in itself. The observation I am making parallels, in some ways, Sotirios Barber’s:

“It is said, typically, that the First Amendment should be supported for purposes of maintaining means for testing the usefulness of social proposals and because everyone can imagine situations in which one might put forth an initially unpopular proposal. Honoring free speech is rarely held to be a practice that is admirable in itself, as it would be among those who aspired to be reasoning creatures and to be recognized as such.”
 

While the institutional circumstances of the conditions of conflict generate and structure enduring conflict, we can also hold the disagreement over the common good that is a predictable and necessary part of the workings of the constitutional machinery as a practice that “is admirable in itself, as it would be among those who aspired to be reasoning creatures and to be recognized as such.”

Obviously, none of these arguments guarantee that participants will behave in this way. The attempt here is to elaborate a moral spirit that makes sense of the conditions of conflict. To reap the full benefits of these conditions, participants must approach the task of politics in the right spirit. The fact that a real tendency of the institutions is being uncovered, rather than an idealistic vision unconnected to actual practice, is revealed by the difficulty political officials have had when they premise their behavior upon the possibility of suppressing deep conflict. They are largely unsuccessful. They cannot avoid the possibility of independent challenging—the institutions which constitute the environment within which officials operate pull against this possibility. No institution can achieve the dream of chapter two’s settlement theorist, that of suppressing conflict, because such a dream would require suppressing the constitutionally-established conditions of conflict themselves. The possibility of conflict between the executive and legislature, for example, is not meant to be overcome: it is a permanent feature of the American constitutional design. Although justices and presidents may see this institutional reality, if they understand it as a brute reality rather than a constitutional virtue, they will act to undermine its promise.
 

Here we have achieved a deeper understanding about the norms which support the conditions of conflict. It is that the very way that actual political conflict is handled is of crucial importance for maintaining the ideals of independence and mutuality. Deliberation between institutions is a moral and constitutional good when it vindicates these ideals. Now the ideals can obviously be in tension with each other. Both conflict and consultation have independent contributions to make to the values of constitutional government. Hence in insisting that political branches form independent judgments as to constitutional meaning, I am not insisting that they should have no regard for the interpretations of other branches, or that they should steadfastly cling to their interpretations regardless of the reasons offered by others. Rather they should form independent judgments in order to more effectively engage the other branches in a mutual effort towards understanding and obeying the Constitution. Conflict can be an appropriate response to a worry by any one of the branches that the other branches are leading the polity away from constitutionalist values. The conditions of conflict are the institutional arrangements which create the forum for such challenging.


The norms of conflictual constitutionalism can be seen more clearly if we imagine a possibility for constitutional relationship which is not legally proscribed, but which may be nonetheless constitutionally deficient: deference. Deference cannot appear as a problem from the perspective of the constitution-as-boundary story: the only question is whether the substantive outcome being deferred to falls within constitutional boundaries. But from the perspective of conflictual constitutionalism, deference may be a significant problem even if the policy outcome does not violate constitutional rights, because deference may indicate a deteriorating quality of relationship between the branches, a deteriorating basis for independent political evaluation, and risks establishing inappropriate precedents for future institutional interactions. While deference is not always inappropriate, it is inappropriate when it results in a long-term insulation of the branches’ exercise of their powers from the evaluation of the other branches. That is the situation we will examine in part two, an examination of war powers.  

Part Two—War Powers

I have argued that evaluating constitutional fidelity requires that we examine constitutional purposes, rather than seeking to understand the constitution solely through the prism of its boundaries. Conflictual constitutionalism—a model which emphasizes the centrality of the conditions of conflict between the branches—provides a model for understanding that institutional spirit. I have also sought to excavate a moral understanding of politics which can help make sense of these conditions. Rather than ask, what boundaries must the branches observe to legitimately claim constitutional fidelity, I would have us ask, what kind of relationships between the branches most effectively contribute towards constructing political understandings that are consonant with the constitution’s purposes?  


A full understanding of the proper functioning of constitutional relationships is especially important because the Constitution itself inadequately structures certain of the political relationships it establishes. This is most significantly true in the domain of national security. In such cases, political actors who want to be constitutionally faithful are especially reliant upon their understanding of constitutional norms. 


I argued in chapter three that the Constitution is vocal in its commitment to national security. One can scarcely read any part of the document without noticing a concern for the capacity of the national government to protect security, most significantly expressed through the granting of significant security-related powers to Congress and the executive. Yet the nature of the relationship between the branches as regards war powers, and foreign issues more broadly, is understructured.
 It is simply not clear from the text where the power to initiate hostilities resides.

One commentator, Philip Bobbit, believes that for this reason, “it is a mistake to approach the question of war power from the perspective of the separation of powers.”
 He believes that approaching the question of war powers from the separation of powers perspective will necessarily lead to a legalistic, and inaccurate-because-legalistic, understanding on the locus of ultimate warmaking authority. Actually, I believe that starting with the conditions of conflict can give great traction on the question of war powers, but only if we reformulate our question. Instead of asking which branch holds ultimate war-making authority, I would have us ask what kind of relationships between the branches should condition their use of the powers that must be available to sovereign government as a whole. The answer to this question will necessarily be non-legalistic. 

Central to my purposes is the idea that constitutional ambiguity does not imply that there is no constitutional answer, or that whoever “can” initiate hostilities is therefore acting according to constitutional norms when they do so. In keeping with my vision of constitutional fidelity as related to the effective pursuit of constitutional purposes, it is quite acceptable from the perspective of conflictual constitutionalism to acknowledge that a branch has violated no law, and has not acted outside of its constitutionally-granted powers, but nonetheless has acted unconstitutionally because its actions have undermined the moral vision that lies at the core of the Constitution’s purposes. The brute fact that a branch possesses powers and authorities does not mean that the Constitution sanctions their use in particular circumstances. Hence theorists (and Supreme Court Justices) who would counsel us to simply “let the branches work it out” are not doing enough, for normative guidance is required if they are to “work it out” according to a defensible version of constitutional purposes.


I explore war powers here because this is one of the most significant areas in which a due appreciation for conflictual constitutionalism would lead to significantly altered practice. War powers is one of the most important political areas in which non-Court constitutional participants have a long history of self-conscious articulation and defense of competing constitutional norms. Furthermore, the right conduct of war affects the possibilities for constitutional maintenance as perhaps nothing else. Not only does the actual survival of the polity depend upon a successful national security policy, but also war, with its terrifying threats, holds unique possibilities for undermining our commitments to the often burdensome requirements of constitutional fidelity. Finally, the 20th century, through the Korean War, Vietnam, the Cold War, and the war on terrorism, has made the demands of war greatly visible in normal politics. 

Congress is granted considerable powers over security matters, including authority to declare war.
 Furthermore, Congress can pass laws and appropriate funds, and creates the structure of the executive bureaucracy (including security-related bureaus). The Constitution thus indicates shared powers in the realm of foreign affairs; yet only in the case of treaty ratification and appointment of ambassadors is a grant of power in foreign affairs explicitly conditioned upon the participation of another branch. Although the powers granted by the Constitution are significant, as regards war matters and foreign affairs, very little is specified in the way of consultation procedures between the Congress and executive.
 As for the executive, the Constitution delegates to the president a vague “executive power,” and designates him “Commander in Chief . . . when called into the actual Service of the United States.” These designations, as well as the comparatively efficient and unitary structure of the executive branch, and the fact that the executive is never in recess, imply some kind of executive emergency powers. But the Constitution does not specify what those powers are, nor the conditions under which they may be used. Furthermore, the power to make war is nowhere enumerated in the Constitution. While the president is designated as Commander-in-Chief, Congress is vested with the power to “declare” war.

The issue is further fraught because the dividing line between defensive and aggressive action can be so difficult to discern. No commentator denies that the president has the power to defend against immediate invasion. But how aggressively shall the executive “defend” the nation? Executive actions can, step-by-step, lead to a situation in which Congress’ only appropriate response is a war declaration. Is this kind of action constitutionally permissible?

The actions of Presidents John Tyler and James Polk on the annexation of Texas illustrate this point. While negotiating the annexation of Texas, Tyler secretly offered for the United States to come to Texas’ protection in case Mexico attacked—provided Texas had signed an annexation treaty with the US.
 Tyler disavowed this agreement when it was made public, but nonetheless ordered in 1844 that forces be deployed along the southwestern border of Texas. In so doing, Tyler showed “how presidential control of diplomacy and troop deployment might make gaping holes in the congressional war-making power.”
 James Polk pushed the issue further by ordering the army south into territory disputed with Mexico. Putting them into disputed area, he had every reason to expect they would be attacked, and they were. Many members of Congress were incensed, resulting in a House declaration that the war with Mexico had been “unnecessarily and unconstitutionally begun by the President of the United States.”
 Among the outraged was Lincoln, then a member of the House, who spoke in opposition to “the continual effort of the President to argue every silent vote given for supplies, into an endorsement of the justice and wisdom of his conduct.”
 Articulating a position which was not Polk’s, but which foreshadowed the position of some pro-Presidency scholars today, Lincoln wrote, 

“Let me first state what I understand to be your position. It is, that if it shall become necessary, to repel invasion, the President may, without violation of the Constitution, cross the line and invade the territory of another country; and that, whether such necessity exists in a given case, the President is to be the sole judge.” 

Objecting to this possibility, Lincoln responded that to “allow the President to invade a neighboring nation, whenever he shall deem it necessary for such purpose” would mean allowing him “to make war at pleasure. Study to see if you can fix any limit to his power in this respect, after you have given him so much as you propose.”
 

But Polk did go to Congress after the troops had been attacked, and achieved statutory authorization for the war by overwhelming majorities.
 Lincoln’s outrage could not be that Polk failed to seek Congressional authorization. It was rather that Polk should be able to manipulate foreign affairs so as to essentially trap Congress into a war declaration, and that the legitimacy of such manipulations should be solely judged by the president himself. Lincoln’s outrage revealed a fundamental constitutional problem: that the line between defensive and aggressive action is difficult to discern, and hence the significant constitutionalist problem is not whether or not the president has the authority to make war, but rather who shall judge the propriety of the president’s exercise of his powers.

In contrast to Polk, presidents today frequently invoke the inherent powers of their office as appropriate authority for initiating hostilities around the world. Such invocations date from Truman’s actions in Korea: Truman sent troops to Korea and seized the steel mills solely on the basis of his inherent executive powers.
 Speaking through Secretary of State Dean Acheson, Truman not only claimed unprecedented unilateral authority to commit troops to combat, but even suggested that Congress lacked authority to stop him—a position never before articulated by a president.
 Truman’s actions launched a new expansive phase in the powers of the presidency, a phase which generally sought to untether executive power from obligations to confer with Congress. For example, Reagan’s invasion of Grenada in 1983 was pursuant to his powers as “Commander-in-Chief of the United States Armed Forces,” and he never sought congressional ratification of his actions.
 President Bush sent troops into Panama to oust General Manuel Noriega on his own authority; and, although he obtained authorization for hostilities in the first Gulf War, Bush emphasized that he did not need that authorization to start hostilities, at one point declaring, “I didn't have to get permission from some old goat in the United States Congress to kick Saddam Hussein out of Kuwait.”
 The abrogations have been bipartisan: Clinton sent troops to Haiti without receiving congressional approval, arguing that, “Like my predecessors of both parties, I have not agreed that I was constitutionally mandated” to achieve congressional approval.
 His intervention in Bosnia occurred over the clear objections of the House of Representatives.
 This pattern is part of the well-documented rise of the presidency in the American constitutional order.
 Concern with the problem of an unfettered executive has led to a substantial debate on the proper scope of war powers, a debate today which is divided according to institutional partisanship.

The Insular Interpretation

The reigning division in the theory of war powers is along institutional lines. Theorists write as “pro-Executive” or “pro-Congress” partisans, according to where they would locate the dominant war power. This chapter seeks to replace that division with one more congruent to the aims of constitutionalism as a whole: the distinction between “insular” and “relational” conceptions of war powers. My distinction between insular and relational refers, not to the proper locus of ultimate war authority, but rather to the extent to which the theory insists that the sovereign war power be shared between the branches. In fact, the ultimate proper locus of war power is not constitutionally specified, and the relationship between the branches as regards war powers is understructured. These facts, along with an appropriate appreciation for the normative significance of the conditions of conflict, should make us suspicious of claims that the Constitution grounds political norms that would locate the sole warmaking authority in one branch or the other. 

The insular understanding of presidential war powers is oriented towards undermining the conditions of conflict between the branches as regards war by locating the war power exclusively in one branch, denying the value of the other branches’ distinctive perspectives, and denying the value of interbranch deliberation itself on this question. The insular understanding is that a single institution should have the authority to lead us to war, and that exceptions to that branch’s authority should be understood, not as indicators of a broader vision of mutual review and oversight, but as narrow exceptions to a general scheme of clearly distinguished powers.
 The insular understanding is not by nature pro-Congress or pro-Executive; theorists have claimed an insular power on behalf of both institutions. Louis Henkin, for example, writes that the Constitution “gave the decision as to whether to put the country into war to Congress," and doubts whether any delegation of that power is possible.
 Michael Glennon approvingly (mis)represents Hamilton as believing that “it belongs to Congress only, to go to War.”
 Pro-Congress insularists like these are characterized by their belief that “Congress has the exclusive power to determine whether to introduce forces into war, though in emergencies the President may act.”
 Pro-Executive insularists, on the other hand, believe that “the President has the exclusive power to deploy armed forces to protect the national security.”
 

Pro-Congress and pro-Executive insularists disagree about the proper location of the constitutional war power, but they are united in their belief that the war power is finally and exclusively vested in one of the branches, and that the other branch’s effort to challenge that authority represents a state of constitutional degradation. Hence while pro-Executive insularists admit that Congress may withhold military funds, they insist that this power does not indicate that Congress should consider itself authorized to offer its independent judgment on the commencement of war. In other words, this power does not indicate a general norm of independent judgment and mutuality between the branches. As John Yoo states, “structural features of the Constitution indicate that any uncertainty in the authority to initiate military hostilities must be resolved by vesting those powers in the president.”
 While pro-Congress insularists admit that the nation would have great difficulty fighting a war without the concurrence of the president, and that the president must sometimes act without consulting Congress beforehand, they deny that this indicates a larger norm of consultation between the two branches.
 Insistence that the authority to initiate hostilities is exclusively vested in one branch is nested together with an emphasis that the conditions of conflict, and their normative implications, do not fruitfully apply to war powers. 

There are actually few pro-Congress insularists; the vast majority of insularists today would locate the war power in the executive branch, and so this chapter’s reference to insularists should be taken to refer to institutional partisans of the Presidency. Pro-Presidency insularists argue that the executive branch possesses an unconstrained authority to initiate hostilities with or without the consent of Congress. For example, John Yoo argues that “the President already has the domestic constitutional authority to initiate military hostilities without any authorizing legislation.”
 Eugene Rostow tells us that, although the executive’s power to call the military into service is a limited power admittedly “confined to cases of actual invasion, or of imminent danger of invasion,” nevertheless the president himself must be the “sole and exclusive judge” of when that exigency has arisen, and his decision “is conclusive upon all other persons.”
 The power to declare war, granted to Congress by Article I Section 8 of the Constitution, should be understood to convey then a very limited power, simply that of classifying a conflict as a war for the purposes of international law-- not the power to determine when or where conflicts should be initiated.
 The declare war clause hence gives Congress a legalistic power, an “authority to transform hostilities into a ‘perfect’ war under international law,” but not an authority to decide when and how hostilities should begin.
  In addition to Yoo and Rostow, pro-Presidency insularists include Robert Bork, Philip Bobbit, Michael Reisman, J. Terry Emerson, and Henry Monaghan.
 

The insular understanding I engage, then, is the idea that the president solely exercises the proper authority for initiating hostilities, and that the president himself (and presumably the electorate) is the sole proper judge of the limits of his office’s war powers. This understanding suggests that Congress and the Court have little to no role in reviewing the executive’s judgment about the particular use of his war powers, or indeed whether he actually has the powers he claims for himself. The insular conception thus does not “insulate” the president’s use of his powers from review by the electorate. Rather, it seeks to establish norms of deference which would insulate the president’s use of his powers from the process of deliberation between the presidency and other institutions, whether before or after the fact of hostilities.
 It would thus shield the president from having to deal with the political weight of institutionalized authority built around values that conflict with his own.

Insularists make five key arguments in defense of their conception of presidential war powers: first, the need for flexibility in foreign affairs; second, the argument that very nature of foreign affairs renders it intractable for governance through law; third, that Congress already has all the authority it needs to resist improper uses of prerogative; fourth, that Congressional challenges to Presidential decisions on war threaten the safety and effectiveness of foreign policy; and finally, that American historical practice vindicates their constitutional vision. Not all pro-Presidency insularists argue all of these points, but together, these five constitute the set of the most impressive reasons so far articulated by insularists. Insularists have also engaged in extensive historical debate on the meaning of the “declare War” clause and on the original understanding of the warmaking power, but I will not engage that debate, for the model of conflictual constitutionalism I offer is not based upon an originalist reading.


The first significant argument of pro-Presidency insularists is that flexibility is a prime value in the conduct of foreign affairs, and especially war. Implicit in this argument is the recognition that the executive is functionally superior to Congress in achieving flexibility and swiftness in war operations, a recognition I share.
 The Constitution cannot be meant to curtail the very flexibility that may be necessary to preserve the nation; and yet, according to the insularists, any general norm which would include Congress in decision-making about going to war could only undermine that flexibility. Writing on the War Powers Act, Eugene Rostow predicts that it would, “put the Presidency in a straightjacket of a rigid code, and prevent new categories of action from emerging, in response to the necessities of a tense and unstable world.”
 In fact, Rostow believes, “[t]he centralization of authority in the president is particularly crucial in matters of national defense, war, and foreign policy, where a unitary executive can evaluate threats, consider policy choices, and mobilize national resources with a speed and energy that is far superior to any other branch.”
 Pro-presidency insularists are fond of quoting Hamilton, who argued that “[o]f all the cares or concerns of government, the direction of war most peculiarly demands those qualities which distinguish the exercise of power by a single hand.”

This need for flexibility, some insularists argue, is especially acute given modern conditions, where devastating wars can develop quickly. Today, “many foreign states have the power to attack U.S. forces - and some even the U.S. mainland - almost instantly,” and in such a world it is impracticable to require the President to seek advance authorization for hostilities.
 Such a requirement would simply be too risky to U.S. security. We furthermore face a nuclear age, and the system of deterrence that operates to contain that threat requires that a single person be capable of responding to nuclear attack with nuclear weapons immediately. Rostow writes, “the requirement for advance authorization would collapse the system of deterrence, making preemptive strikes by our enemies more likely.”
 Hence, “modern conditions” require the President to “act quickly, and often alone.”
 

While this does not mean that Congress has no role to play in moments of crisis, it does mean that Congress should understand its role largely in terms of cooperating with the President to support his negotiations and decisions regarding relationships with foreign powers. Rostow writes,

“Congress should be able to act effectively both before and after moments of crisis or potential crisis. It may join the President in seeking to deter crisis by publicly defining national policy in advance, through the sanctioning of treaties or other legislative declarations. Equally, Congress may participate formally in policymaking after the event through legislative authorization of sustained combat, either by means of a declaration of war, or through legislative action having more limited legal and political consequences. Either of these devices, or both in combination, should be available in situations where cooperation between the two branches is indicated at many points along an arc ranging from pure diplomacy at one end to a declaration of war at the other.”
 

In other words, for Congress to understand itself as having any justifiable role in challenging executive security determinations, especially at moments of crisis, would be to undermine the strength that the executive requires in order to protect the nation. Conflict in this domain represents political degradation.

Flexibility is also a key value to support the stability of the global security order, some pro-Presidency insularists argue. International security systems require guarantees that an attack on an ally will be retaliated as quickly as possible. Given such a system, the requirement of congressional consultation “vitiates the security guarantee.”
  It is important to note that the US does not simply play a role in international collective security systems: it is a central player in those systems, and hence “it is necessary for the system that U.S. participation be assured and credible. But this means that in order to support collective security, the fundamental function for Congress is to support the executive in ways that send a clear message of national resolve, so unequivocal and unmistakable that international pillagers and those who advise them can have no doubts.”
 

This value of flexibility is sometimes applied to the mechanisms for foreign policy themselves. John Yoo, for example, argues that there must be a diversity of mechanisms for going to war, including unilateral action by the President. On Yoo’s account, Congress is granted authority in foreign affairs in times of peace, the President for times of danger. Yoo interprets the understructured nature of war powers to indicate that “the Framers did not intend the Constitution to establish a single, correct method for going to war. . . [d]uring times of relative peace, Congress can use its authority over funding and the raising of the military to play a leading role in foreign policy. In times of emergency or national danger, however, the President can seize the initiative in warmaking.”
 


A second insularist argument is that the “nature of foreign affairs” is such that this domain cannot be guided by law. Jefferson’s oft-cited quote, that “[t]he transaction of business with foreign nations is Executive altogether,” is sometimes used in support of this argument, although I do not believe Jefferson understood himself to be making this point.
 Robert Bork is instead the most prominent insularist arguing this position. Far from believing that the President’s use of force can be bound by law, Bork denies that law governing foreign affairs—whether domestic or international—even exists.
 In Bork’s own words,

“[T]here are areas of life, and the international use of armed force seems to be one of them, in which the entire notion of law—law conceived as a body of legal principles declared in advance to control decisions to be made in the future—where that conception of law is out of place. The pretense that there is such a law and that it has been constantly violated, has debilitating effects upon our foreign policy . . . [t]wo examples come to mind: one is international law about the use of force, and the other is domestic law, that is, the War Powers Act. These two bodies of ‘law’ arise from different sources, but they are alike in that they are not law in any recognizable sense. They are not enforceable.”

Since law in this domain simply cannot exist, the idea of a legislative body playing any role in guiding decisions here is simply senseless.
 Bork points us to the simple fact of the matter—that “Presidential use or support of force abroad will succeed when the public approves and fail when it disapproves. Law has little to do with the outcome.”
 


The third important argument on behalf of insularity is that Congress already possesses all the power it needs to contain a wayward executive. This power is wielded mainly through Congress’ “power of the purse,” but also through Congress’ power to raise the military and commission (or de-commission) troops.
 It is in the course of approving Presidential requests for funding measures that Congress discusses the merits of his actions, and Congress retains the simple power to block the president’s actions simply by refusing him funds or military resources.
 Yoo argues,

“One might respond that it is unreasonable to expect Congress to use its appropriations powers to cut off troops in the field. Surely members of Congress will not take actions that might be interpreted as undermining the safety and effectiveness of the military, once committed and in the midst of hostilities. We should not mistake a failure of political will, however, for a violation of the Constitution. Congress undoubtedly possessed the power to end the Kosovo war, it simply chose not to. Affirmatively providing funding for a war, or at the very least refusing to cut off previous appropriations, represents a political determination by Congress that it will provide minimal support for a war, but that ultimately it will leave it to the President to receive the credit either for success or failure.”

Furthermore, it is simply a fact that the President relies upon Congress to wage the wars he wishes to pursue. As Bobbit points out, unless Congress “by statute, provides an army, transport, weapons, and materials . . . there is nothing for the President to command.”
 Bobbit insists, though, that this does not mean that Congress can appropriately “interfere in the operation of that power” once handed over.
 Just as Congress, once it has established and vested the judiciary, has no authority to interfere in the operation of the judicial power, so too Congress, once it vests the President with command of a military, has no authority to interfere in how that command is used. Hence Bobbit believes that the only constitutionally legitimate way for Congress to engage in decisionmaking on the use of the sovereign war power is to remove forces from the command of the President. Bobbit continues, “[a]s a structural matter, Congress has the first and last word. It must provide forces before the President can commence hostilities, and it can remove those forces, by decommissioning them or by forbidding their use in pursuit of a particular policy at any time.”
 Bobbit is quite explicit about the implications of his position:

“Does this mean that presidents can simply ransack the current Defense Appropriations Act for available forces and that Congress then has no way to stop a president from unilaterally making war so long as one-third plus one of the members of one House sustains his veto - for the balance of the biennium? It may well mean that.”
 


The fourth argument is that the kind of challenging characteristic of interbranch deliberation would endanger the well-being of troops in the field, as foreign nations interpret Congressional challenging to mean that we lack the will to support our soldiers. This argument is not about the comparative advantages of the presidency as an institution, or about the meaning of law: rather, it directly challenges the value of conflict itself. In fact, as we saw in chapter two, settlement theorists and realists seem to believe that the conditions of war and insecurity are the most congenial territory for their claims about the importance of deference and settlement, precisely because peace, stability, and the very possibility of rights-protection are all at stake in this issue. Rostow cites Dean Acheson’s comments on the Korean War:
“An incredulous country and world held its breath and read the mounting casualties suffered by these gallant troops, most of them without combat experience. In the confusion of the retreat even their divisional commander, Major General William F. Dean, was captured. Congressional hearings on a resolution of approval at such a time, opening the possibility of endless criticism, would hardly be calculated to support the shaken morale of the troops or the unity that, for the moment, prevailed at home. The harm it could do seemed to me to outweigh the little good that might ultimately accrue.”


The final argument offered by insularists is that the practice of presidential war—that is to say, war entered upon solely upon the initiative of the president—is a “practice so deeply embedded in our governmental structure” that it “should be treated as decisive of the constitutional issue.”
 John Yoo states with incredulity that many pro-Congress scholars seem to believe that “many of the wars of the last half-century have violated the Constitution. Thus, President Truman’s use of force in the Korean War, President Johnson and Nixon’s expansion of the Vietnam War, and our interventions in places like Grenada, Panama, Bosnia, and Kosovo, were all illegal because they were not accompanied by a declaration of war or its functional equivalent.”
 Furthermore, Yoo argue that, while the United States has formally declared war only five times, “the United States has committed military forces into hostilities abroad at least 125 times in the Constitution's 207-year history.” 
 Some of these were authorized by statutes or resolutions; some never formally approved, but were supported by appropriated funds. Such massive historical precedent, insularists believe, constitutes evidence for a robust constitutional understanding in favor of great deference to executive action.

It is true that, if history can assume the normative weight insularists claim for it, their argument is impressive. The extent of the executive’s war and emergency powers have indeed become more and more insulated from Congressional oversight and review over time. Indeed, according to some theorists, the executive branch has been dominated by the insularist perspective since the Korean War.
 But it is not the executive branch alone that has defended a pro-Presidency insularist conception. Members of Congress, the judiciary, and presidents alike have espoused pro-Executive insularist interpretations.  Here I would like to offer a brief discussion of some of the major political moments in the contours of executive emergency and war powers in the 20th century. 

One key exchange regarding executive war powers involves the legislation known as the International Emergency Economic Powers Act—an act passed to limit abuses of the national emergency powers previously offered the president by statute. A previous act, the Trading with the Enemy Act of 1917, had authorized the president to claim enormous powers (including the power to impose an embargo), by simply declaring a national emergency whether the country was at war or not. Congress did not include any provisions to reduce the president’s authority once the emergency ended, though, and presidents often failed to terminate the emergencies. When Congress started considering amendments to the TWEA in 1977, four states of “emergency” were still in effect, including Roosevelt’s 1933 Bank Holiday Declaration, Nixon’s 1970 declaration on a post office strike, and Truman’s 1950 declaration in response to the Korean conflict.
 The emergencies which had justified any actions possible under these declarations had long passed. Yet the declarations meant that the President retained broad authority “of indefinite duration” to respond to anything logically related to the original emergency conditions.
 As Blackmun wrote, “[b]ecause of this pattern of behavior, TWEA emergency authority operated as a one-way ratchet to enhance greatly the President's discretionary authority over foreign policy.”
 

The IEEPA was written to narrow the president’s authority in non-wartime situations. The statute still gave the president considerable powers, but conditioned the exercise of those powers upon congressional consultation, review, and a legislative veto.
 It also grandfathered the President’s previous uses of emergency powers authority in order to not weaken the president’s bargaining position with countries where he was using already using his powers as a negotiating device. The grandfathering was meant to ease the transition out of the emergency powers the president had previously engaged under the TWEA. But the Supreme Court removed the IEEPA’s control devices, first by ruling unconstitutional all legislative vetoes, then by interpreting the IEEPA’s grandfather clauses so as to allow new exercises of presidential power (for example, suspending currency transactions in Cuba) in political arenas where he had formerly had emergency power, without requiring the president to go through the new consultation procedures with Congress specified by IEEPA.
 As a result, the president can continue to use IEEPA to unilaterally declare a national emergency with respect to a particular country and thereby enjoy enhanced statutory powers. Presidents entrusted with this now-insular authority have used it against bona fide emergencies, but also as policy tools. Most troubling, Reagan started declaring national emergencies under IEEPA “not only in response to hostile foreign action, but also in response to Congress’s failure or unwillingness to act in accordance with his will.”
 In 1983 and 1984, Reagan triggered IEEPA “to sustain the existing  export control laws and foreign boycott restrictions after Congress failed to reauthorize the Export Administration Act.” When the House rejected covert aid for the Nicaraguan contras in ’85, Reagan again declared a national emergency and applied IEEPA sanctions against the Sandinistas as a substitute. Finally, in 1985 Reagan imposed IEEPA sanctions on South Africa “in an unsuccessful attempt to preempt Congress’s eventual enactment of comprehensive antiapartheid legislation.”
 By the end of the Reagan administration, Paul Bremer (then an ambassador) had declared “draconian” even the statutory requirement that the president declare a national emergency before invoking his IEEPA powers.

The main Supreme Court case laying out the vision of unfettered executive dominance in foreign affairs is United States v. Curtiss-Wright Export Corporation, decided in 1936. That case laid out a vision of broad presidential power seemingly unfettered from any obligation to confer with Congress. The case offers its vision on realist grounds, emphasizing at great length the need for undivided national power as a precondition for American participation in foreign affairs. Although this case has been a main pole of Supreme Court jurisprudence on foreign affairs, it offers little in the way of an actual theory of executive prerogative because the case involved a challenge to executive action in cooperation with Congress. The president was being challenged for  banning arms sales to Bolivia, an action for which he had received specific Congressional authorization. Hence much of Sutherland’s opinion, which upholds the executive’s actions as an exercise of his inherent presidential power, is actually dicta. Nevertheless, that dicta has at times proved politically salient as insularists have turned to it for support, and hence it is worth reviewing. 

Sutherland seemed to base his ruling for the president solely on the executive’s inherent powers as regards foreign affairs: he wrote,

“[W]e are here dealing not alone with an authority vested in the President by an exertion of legislative power, but with such an authority plus the very delicate, plenary and exclusive power of the President as the sole organ of the federal government in the field of international relations-a power which does not require as a basis for its exercise an act of Congress.”
 

The case Sutherland made for executive power rested on the fact that a sovereign government must have broad powers. Sutherland moves from this, to a defense of insular executive power, pointing out that the US could be embarrassed in pursuit of its goals if the president were not accorded “a degree of discretion and freedom from statutory restriction which would not be admissible were domestic affairs alone involved.” The opinion’s attention to the distinction between foreign and domestic politics also implies that Sutherland is basing his defense upon a theory of political exceptionalism, whereby the conditions on the president’s actions in domestic politics no longer apply for foreign affairs. 

Curtiss-Wright never analyzes the question of what kinds of relationships between the branches appropriately condition power in foreign (or domestic) affairs. Sutherland’s  words refer to the legitimacy of executive action without statutory support, additionally offering reasons why statutory guidance might be unwise, insisting on the “unwisdom of requiring Congress in this field of governmental power to lay down narrowly definite standards by which the President is to be governed.”
 But importantly the opinion does not engage the question of the use of executive powers in foreign affairs in express defiance of Congress’ will. It is not clear that Sutherland would have approved of the uses to which his words have been put—for example, during Oliver North’s defense of his illegal actions. The Curtiss opinion is notable, then, not because it condones presidential power regardless of what boundaries that power might trespass, but rather because it neglects inquiring into the relationships with other branches that condition that power. 

Congress has tried to assert its own institutional prerogatives with several notable devices and statutes. In 1972, Congress tried to pull back some authority over treaty agreements with the Case-Zablocki Act, which simply required that the President report to Congress what agreements he has entered into.
 This statute accepted a large scope for presidential prerogative by presuming that the executive has the power to enter agreements with foreign nations that are not subject to Congressional review and approval; the Act asks only that Congress be notified of such agreements. Most presidents have found this too burdensome: Nixon, Ford, Carter and Reagan all developed many methods of amending international obligations without incurring congressional review, mostly by reinterpreting existing treaties, allowing for the treaty to be effectively amended without receiving congressional approval.
 Carter and Reagan also have resisted with the device of “parallel unilateral policy declarations,” for example Carter’s 1977 unilateral declaration that the US would comply with the expired SALT I if the Soviet Union did too.
 All of these were meant to evade reporting requirements. Although these episodes are famous, and presidents could hardly have been seeking secrecy, their effort to make their plans public while avoiding the deliberations with Congress that reporting requirements would have represented are abrogations of the ideal of interbranch deliberation. 

The second main device Congress has used to take back control was the line-item veto, whereby the president would be accorded a broad realm of discretion, but his actions would be subject to legislative veto. There are many different kinds of line item vetoes, some requiring concurrent majorities, some requiring the majority of only one house or indeed of one committee. They were used for various purposes. The particular use of the veto in INS v. Chadha (the case which ruled the veto unconstitutional) was to allow House members to review the INS’s determination of which individuals should be granted extensions of their right to stay in this country. The veto in that case served a judicial purpose: to allow Congress to decide upon the names of particular individuals who would or would not be eligible for longer stays in the US. It was appropriate, then, to strike down the particular use of the legislative veto in that case. But INS v. Chadha ruled unconstitutional all legislative vetoes, regardless of their purpose. Hence vetoes used for policy purposes, to ensure that standards and rules chosen by administrative agencies are acceptable to Congress and within the original grant of authority, have also been invalidated. 

Congress’ final statutory attempt to claim a place for itself in decisions over war was the War Powers Resolution. That Resolution demonstrates a deep faith in the capacity of legal devices to solve what is essentially a political problem, and it is furthermore largely premised upon the appropriateness of executive insularity. The Resolution, passed in 1973 over Nixon’s veto, attempted to rectify the imbalance between the branches by requiring the President to consult with Congress before starting hostilities, and to remove armed forces from hostilities if Congress didn’t declare war within 60 days. This implies that it is acceptable for the president to commit troops for 60 days absent an emergency and absent Congressional approval. It hence concedes the propriety of the President’s committing troops in the first place without Congressional consultation. Congress apparently was making an effort to shift the burden of Congressional inaction from the legislature to the executive. Congress could guarantee itself a role in decisions about war by not acting. This faulty legislation has met with presidential resistance-- every president to date has declared the War Powers Resolution unconstitutional.
 

The Case-Zablocki Act, the War Powers Resolution, and the many other statutes modeled after them represent an attempt by Congress to rectify the power imbalance between the branches by trading power for influence.
 The president is granted authority to act, but he must consult with Congress. His authority is conditioned, not upon explicit Congressional cooperation, but rather upon Congressional acquiescence or on Congressional inability to respond. This means that the first condition of conflict—independent authority—is missing. Congress is seen to have few prerogatives worth insisting upon in the realm of foreign affairs. Such a trade undermines the possibility of conflict because in situations where the president outright disagrees with Congress, or is unwilling to cooperate, Congress has left itself few meaningful tools to force compliance without entirely divesting the executive of powers that Congress deems important. Furthermore, its statutory acknowledgement of the faulty prerogative interpretation leaves it ill-equipped to resist the president if the issue goes to Court. Congress cannot expect to make meaningful contributions if it lacks independent authority, or if it understands itself to lack such authority. As a matter of daily politics, influence may be important. But the significance of actual authority, the first condition of conflict, for empowering legislators to actually press their challenges cannot be underestimated. 

Congress’ efforts to resist the dominance of the executive in foreign affairs have largely been ineffective for several reasons. First, Congress has been unwilling to actually statutorily remove many of the powers which grant the president such wide latitude, perhaps precisely because it recognizes the executive branch’s superior efficacy and flexibility. Congress is not fully functional in the realm of foreign affairs and hence cannot “do” the executive’s job for him. For example, while in 1974 Congress made extraordinary efforts to get foreign affairs control back, hiring foreign policy specialists, restructuring the House, and passing many statutes seeking to procedurally restrain the president’s delegated foreign affairs powers, each of these statutes also gave substantial fresh delegations of foreign affairs authority.
 President have been able to use the authority and creatively maneuver around the accompanying procedural restraints.
 Second, electoral incentives have probably played a significant part in Congress’ deference. The desirability of both passing on responsibility to foreign affairs for the presidency, as well as the judgment that the president is actually using his powers effectively, provide incentives for Congress to acquiesce to his determinations. Third, the resistance Congress has offered has often assumed the propriety of the very realm of insular executive authority that is the source of the institutional imbalance. The War Powers Resolution, for example, accepts the idea that the executive has a realm of war-making power which is not appropriately reviewable by Congress. The final problem is that the tools Congress has attempted to use have been invalidated by the Supreme Court, on the basis of the Court’s own faulty conception of executive power. 


Most of the powers that the executive refuses to subject to congressional review are actually statutory powers. For example, the powers that the president exercises under IEEPA are given by Congress and can be taken away by Congress. Yet many political actors seem to have so accepted the normative appeal of insular presidential power—from members of Congress, to the executive branch, to the Court—that these statutory powers have assumed a constitutional aura. The background constitutional norm seems to be one of an executive unfettered from any duty to consult with Congress. This norm is exemplified by confused Court cases such as Curtiss, where the majority opinion seemed to grant the president enormous powers through its dicta. According to the Court today, Congress can grant the executive significant power, but cannot create any structural devices which would allow it to authoritatively oppose the president. All of Congress’ structural innovations have been ruled unconstitutional, whereas all of the president’s departures from previous norms of the exercise of his power have been protected under doctrines such as the political questions doctrine.
 After analyzing jurisprudence in this arena, one scholar has concluded that, 

“in the post-Vietnam era . . . under virtually every scenario the president wins. If the executive branch possesses statutory or constitutional authority to act and Congress acquiesces, the president wins. If Congress does not acquiesce in the president’s act, but lacks the political will either to cut off appropriations or to pass an objecting statute and override a veto, the president again wins. If a member of Congress or a private individual sues to challenge the president’s action, the judiciary will likely refuse to head that challenge on the ground that the plaintiff lacks standing; the defendant is immune; the question is political, not ripe, or moot; or that relief is inappropriate. Even if the plaintiffs somehow surmount each of these obstacles and persuade the courts to hear their challenge on the merits, the courts will usually rule in the president’s favor. In sum, whatever the scenario, the bottom line stays the same. . . One need not be a cynic to recognize that this doctrinal tangle has afforded presidential judgment extraordinary insulation from external scrutiny.”

Of course, the President obviously does not win when the Congress actually acts to remove his power (in the cases where that power is statutory). But requiring that Congress remove all the president’s emergency powers in order to reign in his use of those powers as political tools forces an issue between flexibility and accountability that need not be forced. Pro-Executive insularists are right that the nation requires far greater powers today than it did in centuries past; flexibility, too, is important in foreign affairs. But they are wrong to think that the conditions of conflict do not allow for the combining of flexibility and interbranch accountability. Flexibility and accountability are not in such stark contrast with each other as has been claimed. The key to combining them is right political relationship.


The considerable cooperation between all three branches in arriving at a constitutionally deficient state of affairs renders the perspective of the institutional partisan especially unhelpful. The important question is the extent to which the branches act to maintain the conditions of conflict and act in accordance with the norms of those conditions. But all three branches have acted on the basis of a faulty appreciation of the significance of the relation of the conditions of conflict to the exercise of war powers. Supporters of presidential insularity refer to Congress’ complicity in such insularity as a demonstration of constitutional propriety, but a Congress which cedes its authority to independently evaluate executive actions is as little constitutionally faithful as the executive who acts to undermine the protection of rights through the agencies he directs. Hence the facts that Congress has consistently refused to engage the president in considering the propriety of particular wars; that Congress has vested the President with an enormous military capable of military interventions from quick skirmishes to protracted warfare over decades; and that Congress has refused to attach funding conditions to its military appropriations, or to bar appropriations for use without prior Congressional approval, cannot count as evidence for the constitutional propriety of an insular understanding of war powers. These are rather instances of Congress’ irresponsible falling away from the vision of constitutional relationship that I have argued is core to conflictual constitutionalism. In fact, no branch has consistently acted in accordance with the Constitution’s purposes and aspirations. This fact of interbranch cooperation in constitutional degradation makes the perspective of the institutional partisan especially useless, since the claims of no branch can provide us with a reliable guide.

The debate is also confused because it was launched largely out of concern for the excesses of the war in Vietnam. It is the experience of Vietnam which propelled Congress to pass the War Powers Resolution, and the debate about the proper relationship between the branches occurs largely through the prism of that Resolution’s provisions. 

The War Powers Resolution of 1973 prohibits the president from introducing the American military into hostilities, whether actual or imminent, without either a declaration of war, specific statutory authorization, or an attack on the United States or its forces. The Resolution requires a President to consult with Congress before sending the armed forces into hostilities, and to report to Congress within 48 hours of such action. Sixty days after the report, the President must terminate the intervention if Congress has not approved his actions. But it is the executive’s filing of reports on hostilities that begins the Congressional “clock.” By not filing, the President can avoid having to face Congress for authorization. The Resolution was essentially designed to control the President without requiring any action from Congress; to require the President to control himself, without requiring any concurrent Congressional responsibility for the action taken.

But the War Powers Resolution would not have prevented Vietnam, for that war was expressly authorized through the Gulf of Tonkin Resolution. Although that Resolution may have been constitutionally deficient, insofar as it was meant to “approve and support” the President’s use of the powers he has as Commander-in-Chief instead of affirmatively creating Congressional authorization, the claims of some Congressmen to have been “tricked” are incredible, for the debate over the Resolution quite clearly indicated that it was meant to affirm the President’s use of force in Vietnam.
 More problematic from the perspective of conflictual constitutionalism is Korea, Clinton’s bombing of Kosovo, and the current President’s war in Iraq to the extent that Iraq cannot be shown to have been involved in the attacks of September 11 (although Bush did receive authorization to use force against Afghanistan). Korea and Kosovo may have been justified by the binding nature of international treaty obligations; however, they cannot be justified according to the plenary power of the executive to commence hostilities independent of, and indeed counter to (in the case of Kosovo) the expressed will of Congress. 

The mechanisms of the War Powers Resolution, furthermore, would have done little to have curbed the excesses of Vietnam such as the bombing of Cambodia. The basic problem with the Act is that it essentially seeks to place Congress in charge of war without requiring any affirmative action from Congress. A President who is determined to act secretly and illegally, if need be, cannot be constrained by a passive Congress. Only a shift in Congress’ norms of oversight can provide some help in checking these abuses.


If Congress faces inadequate powers and incentives, the president claims for himself a wide scope of unreviewable power, and the Court does not respond, then the false picture of “separated powers” becomes all-too-accurate. Instead of maintaining the conditions for conflict, such a vision insulates the powers from each other, denies the distinctiveness of their contributions, exempts them from the process of dialogue, and stymies the goals of conflictual constitutionalism. Conflict between the branches is either minimized, if the branches do not review each other’s decisions, or badly-managed, as when it occurs on questions not relevant to the proper exercise of powers. The alternative is a conception of prerogative I designate as “relational.” The relational conception of prerogative understands the president’s war powers to be conditioned upon cooperation with Congress under the conditions of conflict. Those conditions specify that conflict between the branches on the president’s use of his powers, far from being always destructive, may sometimes be constitutionally necessary. I turn now to a discussion of that conception.
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