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Race, Law,
and Punishment:
The Death Penalty

rrati ] pathies,
“[T]he unconscious operation of irrational sympathies and .arlzt;pafh. €.
11 g ons
including racial, upon jury decisions and (hence) prosecutoria Zzsz”
: 57 1 r ; cable.
is real , acknowledged in the decisions of this court, and ineradic

—Antonin Scalia

NO ISSUES CONCERNING race and criminal lz’avy are morehsobzru?;g]iz}t)rz:
those raised by allegations that racial seleFt1V1ty affects t ;C;;t;nas ra-
tion of capital punishment. First, sel.ltencmg a person toth : inevif;bl
ishment for crime is a unique flexing 9f state power aS ) thz
reflects the society’s deepest values, emotions, and neur;)sel. ec?:d, in
legal system has shown itself to be largely 1'ncapablefo ac~sr}1(r)nvzm fvei
the influence of racial sentiment in the meting out‘o Pun;) ! e
in circumstances in which the presence of such b}3$ is o vxl;)fus. rt]‘on
other area of criminal law have jutilg.e(si eng;geii:; 2::1(21i;::ic;ilna_’
i sion, and deception. Third, addre |
‘ ?if)lr??;o:a:pei\t/:l sen,tencing po?es a daunting task for those seeking to craft |
appropriate remedies. .
/% jurisdiction tends to punish more harshly murder;r;so}f ::hlit:
than murderers of blacks, is the appropriate response to a (;1. " Capital
punishment, to more narrowly limit the c1rcumstanceslm Wth mul:der
punishment is imposed, or to execute more people who

blacks? Even if such a tendency exists, should it be the basis for grant-

ey

H
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.. ing relief to a convicted murderer who fails to.sho‘w that. racial dis-
' crimination affected the punishment meted out in his particular cas§?
Is such a tendency a remediable wrong or, instead, an inev_ita.blf, sogal _;
trait whereby people unavoidably identify more with the victimization
of “their own” as opposed to the victimization of “others”? If this terT-
dency is a wrong, is remedying it within tbe capacity of_courts or is /
4 remedying this wrong best left to the legistative and executive branches i

of government? . .
These and related questions are the subject of this chapter.

Rape, Capital Punishmgnt,
and the Politics of Denial

The clearest example of both the presence of racial' discrimination. in

sentencing and the determination of judges to avoid acknowledging

that presence is the case law that arose from efforts to save from execu-
. tion black men convicted of raping white women.

The case of the Martinsville Seven, a group of black men con-
demned to death for raping a white woman in Martinsville, Virginia, in
1949, marked the first instance that deth sentences for rape were seri-
ously challenged on racial discrimination grour?ds.1 The seven were
tried and sentenced by all-white juries in proceedings that clearly estab-
lished their guilt. On appeal, the defendants’ attorneys showed that be-
tween 1908 and 1949, no white man had been executed for rape,
} although forty-five black men had been put to'death.* Durmg those

f same years, almost twice as many blacks as whites convicted fgr rape

were sentenced to life imprisonment. Lawyers for the MartmswllF

' Seven challenged their clients’ death sentences on the grounds Fhat this

racial pattern represented a continuation of antebellum practices that
the federal constitution had rendered illegal. They asserted tlllatAlt'Was
“the policy, practice, and custom of the Commonweal'th of Virginia to
inflict the death penalty upon negroes, because of their race gnd colf)
convicted of rape upon white women, while failing and refusing to

*Onew w v mmutat
hitC man hO had bCCH Sentenced to dCath for rape, reccl Cd a Col ! G
fr e f re ee E ic W. Rise

and pardon am th governor ( or asons | dO not know). S ric . R15€, ‘

Martinsville Seven, 120 (1995).
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flict the death penalty upon white [men] convicted of rape of negro

women.”?

Virginia courts rebuffed the defendants’ claim with arguments that
have been repeated subsequently on numerous occasions. On direct re-
view, the Supreme Court of Virginia took umbrage at the defendants’
allegation, stating vehemently that there was “not a scintilla of evi-
dence” in support of it and, indeed, that it was “contrary to fact.”3 The
court noted two cases in which it set aside convictions and death sen-
tences imposed on black men accused of raping white women. That
response, however, failed to address the defendants’ claim that, custom-
arily, the criminal justice apparatus treated black men differently from
white men convicted of rape. The defendants did not aver that the jus-
tices of the Supreme Court of Virginia treated blacks and whites differ-
ently on a racial basis. Rather, they argued that other, lower officials in
the criminal justice hierarchy meted out racially discriminatory treat-
ment in punishment. However, even if the defendants had charged the
Virginia Supreme Court with complicity in the racial discrimination
complained of, the two counterexamples that the court cited provide
weak rebuttal evidence. Simply because the court ruled in favor of two
black defendants did not mean that, as a class, black defendants accused
of raping white women were not the targets of invidious racial discrim-
mnation. Even the two black defendants freed may have been discrimi-
nated against in the sense that similarly situated white men would not
have been prosecuted or would have been freed more willingly by the
courts pursuant to a different evidentiary standard. The charge of the
Martinsville Seven was not that blacks were nvariably discriminated
against; their claim was that, for racial reasons, black men were typically
sentenced to death for offenses which elicited less severe punishment
when committed by white men. Furthermore, the cases cited by the Vir-
ginia Supreme Court were ones in which defendants’ convictions were
annulled for lack of evidence of guilt. Defendants’ complaints, however,
went to the question of punishment, not guilt. They maintained that
even guilty defendants were entitled to be free of racial discrimination
in the infliction of punishment.

The statistics offered by the defendants should have been deemed
sufficiently arresting to require explanation in the same way that the
prolonged absence of blacks from juries was deemed to require expla-
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nation in Neal and Norris (see pp. 169-177). Put more formally, the

statistics should have been seen as constituting a prima facie case of ;
racial discrimination. The Supreme Court of Virginia, however, gave

the statistical evidence no credit and offered no reason for minimizing ‘

its significance so strongly. Nor did the court offer a counter- !
explanation that might plausibly explain why, over a forty-two—year

period, forty-five of the forty-six men sentenced to death for rape were ‘

black.* |

Rather than attempting to explain this pattern, the Virginia '

Supreme Court attacked the defendants’ attorneys for even raising :

the issue, asserting that doing so was “an abortive attempt to inject

into the proceedings racial prejudice.” To use a much noted current

phrase, the Supreme Court of Virginia accused the lawyers of the Mar-

tinsville Seven of “playing the race card” in their efforts to save their ‘

clients from execution. As we have seen, defense attorneys do sometimes :

exploit racial sentiment. [t is far-fetched to believe, however, that the at-

' torneys for the Martinsville Seven were doing so. They raised the race

question because the demographics of punishment for rape (and a social

' order openly devoted to a white supremacist pigmentocracy) gave good

reason to believe that, for racial reasons, sentencing authorities charac-

t teristically treated blacks eligible for capital punishment more harshly

than similarly situated whites.*
Further attempting to rebut the defendants’ allegation, the Virginia
Supreme Court admiringly highlighted the trial judge’s admonition to

l the defense and prosecuting attorneys:

Gentlemen of counsel, as you know, we are here called upon to try
seven men charged with the most serious crime. ... We here in the
City and County have been entirely free from any trouble between

*At the time of the trial of the Martinsville Seven, Virginia required private firms td
separate the races in places of public accommodation; required public authorities
separate the races in schools, hospitals, prisons, and other facilities; prohibited trans;
racial marriage; excluded blacks from certain educational opportunities (e.g., M
* ical and dental education) within the state (though the state did make available s
limited funds for such education outside the state); and denied licenses to do busi
within Virginia to any fraternal beneficiary association, company, or society thal
cepted white and colored members. See Pauli Murry, State’s Laws on Race and G

46-490 (1950).
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the races. We have in our community a negro population of splendid
citizens and these good negro citizens deplore this unfortunate al-
leged happening as much, or more, than do the citizens of the white
race. I here and now admonish you that this case must and will be
tried tn such a way as not to disturb the kindly feeling now locally
existing between the races. It must be tried as though both parties
were members of the same race.¢

Putting aside the dubious notion that a jurisdiction governed by de
Jure segregation could be “entirely free from any trouble between the
races,” the trial judge’s remarks, even if curative, were directed to the at-
torneys, not to the people who actually did the sentencing. Under Vir-
ginia law, it was left to the discretion of the jury to sentence persons
convicted of rape to be “punished with death, or confinement in the pen-
itentiary for life, or for any term not less than five years.”” This law, the
court declared, “applies to all alike, regardless of race or creed.”s Of
course, the defendants did not challenge the facial validity of the law;
they challenged the way it was administered. The court claimed that
variation in punishments handed down by juries “does not depend upon
the race of the accused, but upon the circumstances, aggravation, and
enormity of the crime proven in each case.” That observation, however,
Was more a declaration of faith than a description of reality. The court
offered no factual support to substantate its assertion.
Only briefly did the Supreme Court of Virginia respond with par-
ticularity to the defendants’ charge:

There are no ameliorating circumstances shown in the records in
these cases. On the contrary, the evidence shows that four men de-
liberately planned to waylay [the victim] and to ravish her. . .. [One
defendant], a man 37 years of age, saw the four men attacking [the
victim}. Instead of helping her, he left the scene, informed two oth-
ers of what was taking place, the three went to the scene, and each,
in turn, ravished [the victim]. One can hardly conceive of a more
atrocious, a more beastly crime.10

The court seems to have been saying that, regardless of what had hap-
pened in other prosecutions, in this one there were sound, nonracial rea-
sons for this jury or any jury to sentence these defendants to death. The
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court rejected defense attorneys’ efforts to link this case to other rape
cases. The court insisted that sentencing in other cases shed little or no
light on the appropriateness of the punishment meted out in the case at
hand.

After the Supreme Court of Virginia rejected their appeal, the Mar-
tinsville Seven pressed their claims anew in state habeas corpus proceed-
ings. In addition to voicing arguments previously noted, the judges who
rebuffed the defendants raised another concern worthy of notice: a be-
lief that retaining the death penalty and eliminating racial disparities in
sentencing would necessarily entail race consciousness in regulating
punishment. That this concern was in the mind of at least one of the
Virginia justices is shown by the worried musings of Justice John W.
Eggleston, who suggested at oral argument that if the defendants’ argu-
ment prevailed, “no Negroes could be executed unless a certain number
of white people” were also sentenced to death.!!

Soon after the Supreme Court of the United States declined to
review the Virginia Supreme Court’s denial of habeas corpus relief,
the Martinsville Seven were executed by electrocution.* The argu-
ments that their attorneys pioneeringly advanced, however, did not
die. Other attorneys picked up and used these arguments in other juris-
dictions where research unearthed clear, sharp, unexplained differences
in the extent to which blacks as opposed to whites were sentenced to
death for rape. In several cases in Florida, for example, defense at-
torneys challenged death sentences with racial discrimination claims
based on evidence that, for a twenty-year period between 1935 and
1955, twenty-three blacks were executed for rape but only one white
person.!2

These challenges, too, however, proved unavailing. Characteristic is
the following response by the Florida Supreme Court. The defendant’s
statistical evidence, the court declared,

*In addition to challenging the death sentences in court, those seeking to save
Martinsville Seven appealed for clemency to the governor of Virginia. Several le
pleading for mercy referred to an incident in which two white Richmond polic
ficers convicted of raping a black woman received only seven-year prison tel
Nevertheless, Governor John S. Battle declined to commute the sentences Of
Martinsville Seven. See Rise, The Martinsville Seven, 108.
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is not shown to have any bearing on or relation to the case at bar. The
historical fact that over a period of 20 years or more one white man
and 23 Negroes have been tried and convicted for rape in Florida of-
fers no lead to the correct determination of this case. The facts in
none of these cases are shown to be remotely relevant to the case at
bar and the points of law raised are not shown to be parallel in the
slightest. To a sociologist or psychologist in some fields of research
they would no doubt have value, but in a court of law as presented

they are devoid of force or effect.}

The courts which rejected these and similar racial discrimination
claims would have probably rejected any challenge to a punishment
based primarily on a statistical study, regardless of its sophistication.*
Notwithstanding judicial hostility, however, defense attorneys contin-
ued to press these claims. In the face of judicial rebukes, they persis-
tently refined their evidence. There was considerable room for
improvement, because the early statistical studies, although sufficiently
disturbing to require an explanation from the state, did not precisely
and systematically negate the possibility that disparities might, in fact,
be explainable on other grounds. To remedy this deficiency, the
NAACP Legal Defense and Educational Fund (LDF) organized a pro-
ject to collect and assemble data about the administration of punishment
for rape.!* In one proceeding in which defense attorneys sought to make
use of this information, a federal district judge reacted in a unique but
noteworthy fashion.

In 1966, lawyers for Louis Moorer, a black man who raped a white
woman in South Carolina, requested a sixty-day extension of a deadline

*Indeed, some judges came close to saying as much. In affirming the rejection of a
racial discrimination challenge, a U.S. court of appeals remarked that “in light of the
inviolability of the jury room, and in view of the uncontrolled character of the deter-
minations that are confided to the jury, the trial court could not find that the statute
here is unconstitutional in its application either to Negroes generally or to this ap-
pellant.” Seate v. Culver, 253 F2d 507, 508 (CA 5 1958), cert. denied, 358 U.S. 822
(1958). The notion that juries should possess a discretion in sentencing that is of an
“uncontrolled character,” along with a belief that the “inviolability of the jury room”
entails refusing to review jury sentencing determinations, would appear to doom any

and all equal protection attacks on sentences.
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for submitting legal briefs on his behalf. He claimed that the state’s ad-
ministration of capital punishment for rape was racially discriminatory
and that the extension was necessary in order to permit his attorneys the
opportunity to buttress his case with information gathered by the LDF.
U.S. District Judge Robert W. Hemphill denied the extension. Attor-
neys for Moorer then offered to introduce into evidence the raw data
that had been gathered. Judge Hemphill refused to admit the documen-
tation and instead took it into custody and ordered it sealed and subject
to copying only with his permission. Moorer’s attorney eventually suc-
ceeded in convincing a court of appeals to return the documentation to
them (and indeed succeeded in winning a new trial for Moorer on
grounds other than his racial discrimination claim).!5 But Judge
Hemphill’s order, albeit idiosyncratic, does illuminate the deep sense of
affront felt by many judges when confronting the racial discrimination .
claims that desperate defense attorneys continued to assert. :

The fullest airing of this issue occurred in a case from Garland 1

. County, Arkansas, which gave rise to several significant judicial opin- ¢
ions that rejected the defendant’s claim.!6 In 1962, an all-white jury con- a
. victed a twenty-two-year-old black man, William L. Maxwell, of raping r
a thirty-five-year-old white woman, Stella Spoon, after breaking into r
her home, where she lived with her ninety-year-old father. Under ' I

Arkansas law, the jury could have either acquitted Maxwell, found him
guilty with an affixed punishment of life imprisonment, or simply
found him guilty, in which case the death penalty was mandatory. Be-

\ cause the jury selected the third alternative, it effectively condemned
< him to death.

Defense attorneys asserted that, by racial custom, Arkansas juries

i tended to deal more harshly with black men convicted of raping white

women than any other class of convicted rapists. They charged that by

more readily sentencing to death black male rapists of white women, th
Arkansas authorities deprived that class of criminals of equality befor
the law. To advance this thesis, defense attorneys relied upon statistica
studies directed by Professor Mervin Wolfgang.!?

Using standard techniques, Wolfgang selected a random sample

' counties to represent urban—rural and black—white demographic di

butions. He examined information about every rape conviction in t
counties between 1945 and 1965, not only the race of perpetrators;
victims but a long list of other variables that would likely have

Stu
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bearing on the sentence rendered: offender characteristics (age, marital
status, previous criminal record, etc.); victim characteristics (age, mari-

tal status, criminal record, reputation for chastity, children, etc.); nature

of the relationship between the victim and the offender (were they

strangers or had they had prior sexual relations); circumstances of the

offense (was it related to a contemporaneous offense, was it carried out

with a weapon, was the victim sertously physically injured, was the vic-

tim made pregnant by the attack, etc.); the circumstances of the trial (did

the defendant plead guilty, was he represented by paid or appointed

counsel, and so on).

Wolfgang’s study found that of thirty-four blacks convicted of rape,
ten (or 29 percent) were sentenced to death. By contrast, of twenty-one
whites convicted of rape, only four (or 19 percent) were sentenced to
death. When Wolfgang took the race of the victim into account, racial
disparities widened and sharpened. Of the nineteen blacks convicted of
raping white women, nine (or nearly 50 percent) were sentenced to
death. By contrast, the incidence of the death penalty declined consider-
ably in the remainder of the cases, all of which were intraracial (a black
man charged with raping a black woman or a white man charged with
raping a white woman). Juries imposed death sentences in only five (or
14 percent) of such cases.!8

In the federal habeas corpus phase of the Maxwell litigation, U.S.
District Court Judge J. Smith Henley gave the most detailed response to
a racial discrimination challenge to a death sentence in a rape case that
had ever been offered up to that point. Henley conceded that the sen-
tencing pattern revealed by the Wolfgang study “could not be due to the
operation of the laws of chance.” Nonetheless, he concluded:

the Court 1s not convinced that [the statistical evidence] is sufh-
ciently broad, accurate, or precise as to establish sansfactorily that
Arkansas juries in general practice unconstitutional racial discrimi-
nation in rape cases involving Negro men and white women or to re-
quire or justify the inference that the Garland County jury which
tried petitioner was motivated by racial discrimination when it

failed to assess a punishment of life imprisonment.!?

Henley gave several reasons for his conclusion. First, in his view, the
study covered too few counties and too few cases to make it convincing.
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He noted that the counties examined contained only 47 percent of the
state’s population, questioned whether the counties studied were repre-
sentative, and observed that the county in which the defendant was tried
was not among those counties included in the Wolfgang study.

Henley also maintained that the Wolfgang study, although more ex-
tensive and sophisticated than its predecessors, failed to produce suffi-
cient information about the rape cases examined to show convincingly
that racial considerations as opposed to something else prompted the
sentencing decisions of the juries studied. “Dr. Wolfgang’s statistics,”
Henley remarked, “really reveal very little about the details of the cases
of the . .. Negroes who received the death sentence for raping white
women as compared to the details of the cases in which other racial sit-
uations were involved.”20

Henley suggested, for instance, that the defense of consent in a rape
case might play a role in the punishment handed down. Facing a con-
sent defense, a jury might feel sufficiently sure of guilt to convict a de-

N fendant but insufficiently sure to condemn him to death. Defense
counsel for a black defendant charged with raping a white woman
might feel disabled, however, from using a consent defense for fear that
it would alienate white jurors and judges.* Perceiving that a consent de-
fense is infeasible (even if true), defense counsel for black defendants
might have set forth other defenses that resulted in stiffer penalties than
those given to defendants who did offer consent defenses. One response,

of course, is to say that defense counsels’ very fear of alienating white ju-

} rors is itself a testament to popular prejudices that infect the administra-

< tion of the criminal law.” On the other hand, it might be said that
defense attorneys misread judges and jurors and therefore mistakenly
deprive their clients of a defense strategy that would have been helpful

*[n Maxwell’s case, however, the defense was consent. See Maxwell v. Bishop, 398
F.2d at 146—147 (CA 8 1968).
#On appeal, Maxwell’s attorneys made just this point, writing that

any experienced criminal lawyer in the South . . . well knows that the fail-

ure to present the defense of consent in interracial rape cases is itself a prod-
uct of the discriminatory pattern of Southern justice. ... Southern jury
attitudes . . . have long impressed upon defense counsel the extreme unwis-
dom of advancing the consent defense on behalf of a Negro defendant
where the complainant is white.

398 F.2d at 146. Did Maxwell’s trial attorney behave foolishly?
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nt of the " to them. If this second hypothesis is true, it could be that, to a certain ex-
re repre- tent, racial disparities in sentencing reflect not racial discrimination by
was tried jurors but rather jurors’ responses to black defendants whose attorneys
have weakened their cases by offering fallacious defenses on the basis of
more ex- misreadings of community sentiment.2!
1ce suffi- To buttress his ruling, Judge Henley quoted from the defendant’s
7incingly own expert witness. His analysis, Wolfgang had stated, “strongly sug-
pted the gests that racial discrimination is operative in the imposition of the
;atistics,” death penalty for rape in Arkansas.” Simultaneously, however, Wolf-
the cases gang had heavily qualified his conclusion, writing that his “prelimi-
ng white nary” analysis was neither “exhaustive nor conclusive,” that his findings
-acial sit- were merely “tentative” and “based upon an exploratory investigation of
the available data,” and that “interpreting the results must be done with
in a rape caution.” This rather remarkable equivocation of the defense’s star wit-
1g a con- ness, along with the momentum of precedent, eased the way for Judge
nct a de- Henley to hold that he was “simply not prepared to convict Arkansas ju-
Defense ries of unconstitutional racial discrimination in rape cases.”22
© woman Henley intimated that he would probably never be persuaded to find
fear that a sentence unconstitutional on the basis of a statistical challenge of the
nsent de- sort relied upon by Maxwell. He doubted, he wrote, “that [racial] dis-
fendants crimination, which is a highly subjective matter, can be detected accu-
[ties than rately by a statistical analysis. . . . Statistics are an elusive thing at best,
response, and it is a truism that almost anything can be proved by them.”23
white ju- Henley mentioned another consideration rather offhandedly that
ninistra- also figured into his decisionmaking. “There is no question,” he re-
said that marked, “that the facts and circumstances surrounding [Maxwell’s] of-
istakenly fense were such as to justify the imposition of [capital punishment]
1 helpful entirely apart from any consideration of race.”?* Henley appears to have
been saying (as did the Virginia Supreme Court in the Martinsville
Sishop, 398 Seven case) that even if racial discrimination factored in other sentenc-
ing decisions, in the one before him the egregious character of the of-
fense was more than sufficient to explain why a jury would impose the
¢ fail- most severe punishment available.* This conclusion highlights one of
prod-
L jury
nwis- *The Supreme Court of Arkansas described the crime as follows based on evidence
ndant presented at trial:

Once inside the home, the intruder subjected [the vicum] to a literal night-
mare of brutality and abuse. She fought and struggled, but to no avail. She
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the great problems facing any advocate challenging a conviction or sen-
tence for a serious violation on any grounds other than wrongful con-
viction—the impatience, annoyance, contempt, even hatred that many
people, including appellate judges, feel for those who have perpetrated
horrible crimes against society and then, after having done so, appeal to
society’s norms in order to avoid or lessen their punishment. Many peo-
ple feel intuitively that defendants should receive no benefit even if they
succeed in revealing abuses in the administration of the law. Com-
pounding that ever-present difhculty is that, in Maxwell v. Bishop, de-
fense attorneys were stuck with a client who had perpetrated an
especially ugly version of an especially ugly crime.

The U.S. Court of Appeals upheld Judge Henley’s ruling in an
opinion written by Harry A. Blackmun, who would later play a pivotal
role in struggles over the death penalty as a member of the U.S.
Supreme Court.?> The central theme of Blackmun’s opinion was that
the Wolfgang statistics were virtually irrelevant because they revealed
nothing specific to Maxwell’s sentencing. “What we are concerned with
here,” Blackmun declared, “is Maxwell’s case and only Maxwell’s

case.”20%*

struck the intruder with a purse. When he forced his hand over her mouth
to silence her screams she bit his finger, causing it to bleed. Her helpless fa-
ther tried to aid her, but was struck and left bleeding. She tried to escape
through the front door, but was caught. Her attacker kept threatening to
kill her and her father as well. She was dragged and forced outside the
house without shoes, and while clad only in her pajamas was forced to a re-
mote spot some two blocks from her home, where battered, bruised, bleed-
ing and exhausted she was overpowered and compelled against her will to
suffer a deliberate and calculated rape of her person. After the ravage of her
person had been accomplished, and before fleeing, her attacker threatened
to kill her and her father if she told.
Masxwell v. State, 370 SW.ad 113, 115 (1963).
*This theme emerges repeatedly:
We are not yet ready to condemn and upset the result reached in every case
of a negro rape defendant in the State of Arkansas on the basis of broad the-
ories of social and statistical justice. . .. Whatever value [the defendant’s]
argument may have as an instrument of social concern, whatever suspicion
it may arouse with respect to southern interracial rape trials as a group over
along period of time, and whatever it may disclose with respect to other lo-
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" Blackmun also objected to the logic behind the defendant’s pro-
posed remedy. Blackmun noted that at oral argument Maxwell’s lead at-
torney, Anthony Amsterdam, was asked whether agreement with his
position would mean that it would be unconstitutional under the Equal
Protection Clause for a black defendant in Arkansas ever to be properly
sentenced to death if his victim was a white woman. Amsterdam had
answered in the affirmative. He had also maintained that under his ar-
gument white men would stil] be able to be sentenced to death for rape.
When Amsterdam was then asked whether this arrangement would
create a new racial discrimination problem, he had replied that, once the

situation immediately facing blacks was remedied, the situation facing
whites “would take care of itself.”?”

This response touched a nerve. “The legal logic and the rightness of
this totally escape us,” Blackmun wrote. “The argument. .. turns back
upon and defeats the very side which here proposes it.”28 The court of
appeals, echoing the musing of Judge Eggleston in the Martinsville
Seven case, was clearly bothered by the prospect of creating a formal
racial distinction in the law as a remedy for what defense attorneys por-
trayed as an illicit, informal racial distinction in sentencing.

Nine years later, in 1976, the campaign to reform racially discrimi-
natory sentencing for rape came to an ambiguous end when the
Supreme Court, in Coker v. Georgia,?® prohibited states from punishing
rape with death. It did so, however, not on equality grounds but on the

calities, we feel that the statistical argument does nothing to destroy the in-

tegrity of Maxwell’s trial.
Maxwell, 398 F. 2d at 147. According to Blackmun, moreover, the Wolfgang statistics
failed to cast doubt on the Maxwell sentencing, in part because Garland County was
not included among those that Wolfgang studied. Conceding that it was the state of
Arkansas, not the county of Garland, that sought to execute Maxwell, Blackmun in-
sisted that “nevertheless the county has a character and posture, too. ... We are not
vet ready to nullify this petitioner’s Garland County trial on the basis of results gen-
erally, but elsewhere, throughout the South” Ibid. Blackmun also insisted that sen-
tencing statistics in Garland County afforded “no local support for the petitioner’s
statistical argument” because, between 1954 and 1963, other than Maxwell’s case,
there were no death sentences handed down in that county. Ibid. “We are not cer-
tain,” Blackmun concluded, “that statistics will ever be (Maxwell’s] redemption.”

Ibid., 148.
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grounds that the death penalty is so “excessive” in relation to rape that it
violates the federal constitution’s Eighth Amendment, which bans
“cruel and unusual punishments.”* Moreover, the Court did so without
even mentioning the race question.t

There is some excuse for the Court’s silence about race in Coker. The
defendant and the victim were both white. That fact did not prevent
Coker’s attorney from mentioning at oral argument the Georgia au-
thorities’ “notorious and unsavory reputation for racial discrimina-
tion.”3 Nor did it prevent the American Civil Liberties Union, the
Center for Constitutional Rights, the National Organization for
Women, Legal Defense Fund, and other groups from contending, in a |
brief authored largely by Ruth Bader Ginsburg (now Justice Ginsburg),
that “the death penalty for rape is an outgrowth of both male patriarchal |
views of women no longer seriously maintained by society and gross
racial injustice created in part out of that patriarchal foundation.”3! ;
Those references to race, however, were tangential to the main issue, at E
least as framed by the Supreme Court: whether a death sentence for ‘
rape is impermissibly harsh.

*That the Court would abolish capital punishment for rape but do so without grap-
pling with the long-standing allegation of racial discrimination was foreshadowed
by the first occasion on which several justices suggested that the death penalty for

rape might be vulnerable ro constitutional attack. In a 1963 case, Rudolph v. Alabama,
375 U.S. 88g (1963), Justice Arthur J. Goldberg (joined by Justices William O. Dou-

glas and William J. Brennan) wrote a dissent from the Court’s denial of review to a

case in which a black man convicted of raping a white woman had been sentenced to
death. Goldberg asserted that the Court should consider whether executing a person
solely for rape is compatible with federal constitutional norms. In his published dis-
sent, Goldberg made no mention of racial discrimination. It later surfaced, however,
that in an earlier draft of the dissent he had briefly mentioned the race issue. Pro-
hibiting capital punishment for sexual crimes not endangering human life, he had

written, “would also eliminate the well-recognized disparity in the imposition of th
death penalty for sexual crimes committed by whites and nonwhites.” See Dennis D.
Dorin, “Two Different Worlds: Criminologists, Justice and Racjal Discrimination it
the Imposition of Criminal Punishment in Rape Cases,” 72 fJournal ofCrimiﬂﬂ/L“ /
and Criminology 1667, 1694 (1981). -

t“Excessive bail shall not be required, nor excessive fines imposed, nor cruel and ‘
usual punishments inflicted.” Constitution of the United States, Amendment Vi

(r791).
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Contrary to what some have suggested, therefore, the Court in
Coker did not have to stretch greatly to avoid confronting the race ques-
tion. Given the facts of the case and the Court’s disposition of it, a com-
prehensive discussion of racial bias would have been somewhat
gratuitous. On the other hand, it should be recognized that the justices
are not passive figures who merely react to what comes before them.
They select the cases they will adjudicate and in so doing either promote
or subordinate issues competing for attention. It was probably no acci-
dent that, of the variety of cases involving convicted rapists on death
row, the Supreme Court chose to review one involving a white defen-
dant charged with an intraracial rape. The year before Ehrlich Anthony
Coker was sentenced to death in Georgia, three black men were sen-
tenced to death there.32 These defendants were convicted of interracial
rapes that would have posed squarely the racial discrimination issue.*
The Court put them to the side while it dealt with Coker. Although a
dodge of the race issue, the Court’s action probably redounded to the
black defendants’ benefit. The Court would likely have ruled against
them if it had adjudicated the racial issue. As it turned out, because of
the Coker decision, the death sentences of all defendants condemned to
die solely for rape were vacated and reduced.

Coker brought the campaign against racial discrimination in sen-
tencing for rape to a standstill. It is by no means clear, however, that, in
terms of racial equality, the underlying problem has been remedied.
True, black rapists no longer are sent to death row at far greater rates
than white rapists. [t would not be at all surprising to learn, though, that
a racial hierarchy still exists under which, in many locales, the black of-
fender-white victim case elicits harsher punishment than any other
racial dyad: black offender—black victim, white offender—white victim,
or white offender—black vicum. After all, that hicrarchy continues to as-
sertitself in capital sentencing for murder and other contexts suggestive
of racially selective concern for the victims of crime.

*One of the cases would have posed the racial discrimination issue in an especiaily
gripping context. The defendants badly beat a young woman, whom they accosted
on a highway as she waited for assistance in repairing flat tires on her automobile.
She testified that at least one of the men referred to her as a “honky bitch” and a
“white bitch” as they beat and kidnapped her. See Eberheart v. Georgia, 206 S.E. 2d

12,14 (1974).
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In the absence of the death penalty, rights attorneys were less moy;
vated to pursue the race issue in sentencing for rape. This is probably i-
plainable in part by a justified disbelief that courts were likely
respond affirmatively to racial discrimination claims in noncapital ;c

ex-
to
tencing. It is also attributable in part to a sense that other concerns w n-
more worthy of investment. Jack Greenberg notes, for exampl;g, t}c::
soon after LDF attorneys prevailed in Coker, the LDF Board of Direc_;
tors “began asking questions about [the] capital punishment docket. It
wanted to know what proportion of our energies went into capital cases
something board members asked about no other program.” The qucs-'
tions, he notes, clearly “revealed discomfort” with the resources allo-
cated to attacking capital punishment as opposed to other matters 33
Over time, a campaign that had begun as an attack against racial op-
pression in punishment evolved into more of a campaign against capital
punishment per se.* Hence, after Coker, when the specter of capital
punishment left the scene, death penalty abolitionists left the scene, too,
The scene that was left, however, the juncture at which sex, race, and vi-
olence meet, remains a place where the rape of a white woman by a
black man is often still considered to be a more serious affront to de-
cency than any other species of rape.3*

Homicide, Race and Capital Punishment

The Supreme Court decided Coker at a critical moment in the history of
capital punishment. In 1972, in Furman v. Georgia, a closely divided
(5 to 4) Court invalidated most existing state laws authorizing the death
sentence on the grounds that they violated the Eighth Amendment's

*The enlistment of the LDF in the campaign to abolish capital punishment
distorted [its] traditional focus on the treatment of the black American. Al-
though the Fund’s involvement at first stressed traditional issues of racial
discrimination, nonracial formulations soon crept into the campaign’s arse-

nal. ... [It became ditfcult] to determine whether, at very bottom, it was

the mere presence of racism in the capital process, or the ominous possibil-

ity of death at the end of the process, which was truly propelling the cam-
paign.

Eric L. Muller, “The Legal Defense Fund’s Capital Punishment Campaigni

The Distorting Influence of Death,” 4 Yale Law and Policy Review 158, 181 (1985).
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prohibition against cruel and unusual punishments. All nine justices
wrote opinions in Furman, prompting Professor Robert Weisberg to ob-
serve that it is not so much a ruling “as a badly orchestrated opera, with
nine characters taking turns to offer their own arias.”36 Amid the ca-
caphony, however, a main chord is discernible—that the principal fail-
ing of then-existing capital sentencing regimes was the absence of a
meaningful basis “for distinguishing the few cases in which [capital
punishment] is imposed from the many cases in which it is not.”3
“These death sentences,” Justice Potter Stewart complained, were
“cruel and unusual in the same way that being struck by light;ling 1s
cruel and unusual.”38
N Furman suggested to some observers that the United States might
join the trend of other advanced, Western, industrial democracies
toward disavowal of capital punishment.* Many state legislatures re-
sponded to Furman, however, by enacting new death penalty statutes
which they believed might overcome the Court’s objections. In 1976, in
yet another case from Georgia, Gregg v. Georgia,® the Supreme Co,urt
afﬁrmed the constitutionality of at least some of these new “improved”
capital Punishment laws. The Court validated capital punishment as
long as it was implemented by procedures that, in its view, “suitably di-
recte.d'and limited” the discretion of sentencers to preclude arbitrary or
capricious punishment.#0 The most salient and significant feature of the
:IPprO\'ed death penalty statutes is the bifurcation of trials into a phase
directed solely to determining whether the defendant is guilty and then
a phase directed solely to determining whether he should be sentenced
to death. At the sentencing phase, the defendant is given wide latitude
to argue to a judge or jury that his life should be spared. The state, on
the o'ther hand, must persuade the judge or jury that the crime m:fets
certain statutorily defined criteria that distinguish it from other crimes
and therefore justifies a death sentence. ,
s]\e]ljt;h;:lftte}:?::izflfr:igfc’oa:; part;cularly as states began aggres-
emned prisoners, civil rights activists

.
(,I. Irn‘]”;; ]jznnrzsrk , Germany, Spain, Italy, Switzerland, Sweden, and Australia, for
it Soun l\;}crmltccapltal punishment under any circumstances. Israel, Great
crimes apes rr;]] rica, Canada, and Mexico permit capital punishment only for

itary law or crimes committed during wartime. See The Death

Penairy
<nalty in America: Current Controversies 78-83, ed. Hugo Adam Bedan (1997).
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redoubled their efforts. A central feature of their attack, in courts of
public opinion as well as courts of law, was and remains their allegation,
that death sentences tend to be applied in a racially discriminatory fash-
ion. The Court declined to adjudicate the issue on several occasionst!
but finally agreed to consider it in 1987 in yet a third landmark case
from Georgia, McCleskey v. Kemp.2

On May 13, 1978, Warren McCleskey, a black man, helped to rof,
the Dixie Furniture Store in Atlanta, Georgia. A white police officer,
Frank Schlatt, attempted to foil the robbery but was killed by a shot to
the head. Sometime later, McCleskey was arrested in connection with
another armed robbery. Under questioning, he admitted to participat-
ing in the furniture store heist but denied shooting Officer Schlatt, Af.
ter further investigation, it emerged that McCleskey had stolen 1
revolver capable of shooting the type of bullet that killed Officer Schlatt.
McCleskey also reportedly admitted shooting Schlatt to both a codefen-
dant and a neighboring inmate in jail, both of whom later testified
against him.

A jury of eleven whites and one black sentenced McCleskey to life
imprisonment for the robbery and death for the murder. His subsequent
appeals followed the normal, dreary route of postconviction proceedings
in capital cases. An aspect of his appeal, however, contained a challenge
to the entire system of capital punishment in Georgia and beyond. Sup-
ported by the most comprehensive statistical analysis ever done on the
racial demographics of sentencing in a single state, McCleskey's attor-
neys argued that their client’s sentence should be invalidated because
there was a constitutionally impermissible risk that both his race and
that of his victim had played a significant role in the decision to sentence
him to death.

McCleskey’s claim was largely predicated on a study organized and
overseen by David C. Baldus, an expert in the application of statistics to
legal problems.®3 The Baldus study was derived from records involving
the disposition of more than two thousand murder cases between 1973
and 1979. The Georgia Department of Pardons and Paroles and other
state agencies provided Baldus with police reports, parole board records,
prison files, and other items that evidenced the process by which state
authorities handled criminal homicides.

Three findings of the Baldus study are especially pertinent. First
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viewing the evidence on a statewide basis, Baldus found “neither strong
nor consistent” evidence of discrimination directed against black defen-
dants because of their race.# That did not prevent McCleskey’s attor-
neys from asserting that “the race of the defendant—especially when
the defendant is black and victim white—influences Georgia’s capital
sentencing process.” In their argument to the Supreme Court, how-
cver, McCleskey’s attorneys clearly subordinated the claim of race-of-
the-defendant  discrimination to the claim of race-of-the-victim
discrimination.

Second, Baldus found that among the variables that might plausibly
influence capital sentencing—age, level of education, criminal record,
military record, method of killing, motive for killing, relationship of de-
fendant to victim, strength of evidence, and so forth—the race of the
victim emerged as the most consistent and powerful factor. Initially,
simple correlations suggested the importance of this variable. Without
attempting to control for the possible effects of competing variables,
Baldus found that perpetrators in white-victim cases were eleven times
more likely to be condemned to death than perpetrators in black-victim
cases.

Professor Baldus and his associates subjected this striking correla-
tion to extensive statistical analysis to test whether the seemingly racial
nature of this disparity was explainable in terms of hidden factors con-
founded with race. He eventually took into account some 230 nonracial
variables that might have influenced the pattern of sentencing. He con-
cluded that even after accounting for every nonracial variable that
might have mattered substantially, the race of the victim continued to
have a statistically significant correlation with the imposition of capital
sentences. Applying a statistical model that included the thirty-nine
nonracial variables believed most likely to play a role in capital punish-
ment in Georgia, the Baldus study concluded that the odds of being con-
demned to death were 4.3 times greater for defendants who killed
whites than for defendants who killed blacks, a variable nearly as influ-
cntial as a prior conviction for armed robbery, rape, or even murder.#

Third, Baldus concluded that racial disparities in capital sentencing
are most dramatic in that category containing neither the most aggra-
vated nor the least aggravated homicides. Racial disparities are greatest,
heargued, in the middle range of aggravated homicides. In the most ag-
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gravated cases, decisionmakers typically impose the death sentence re-
gardless of racial variables, and in the least aggravated cases decision-
makers typically spare the defendant regardless of racial variables. In
the middle range of aggravation, however, where a decision could go ei-
ther way, the influence of racial variables emerges more powerfully. |
This hypothesis is particularly relevant to McCleskey because, in Bal-
dus’s view, McCleskey’s crime was situated in the middle range of ag-

gravated homicide.

After an evidentiary hearing, U.S. District Judge J. Owen Forrester
rejected McCleskey’s race discrimination claim primarily on the ground
that the Baldus study did not represent “good statistical methodology.”?
He objected to what he viewed as significant omissions, errors, and in-
consistencies in Baldus’s data base and inadequacies in the design of
Baldus’s statistical models. Judge Forrester’s findings were subsequently
eclipsed because the court of appeals and the Supreme Court resolved
the case without reviewing them; the appellate courts assumed ar-
guendo that the Baldus study was valid. Judge Forrester’s findings,
however, continue to be relevant insofar as much of the criticism of
McCleskey and support for legislative responses to it is premised on a be-
lief in the validity of the Baldus study.

Although a comprehensive examination of the Baldus study would
itself require a volume, several considerations pertinent to making an
independent evaluation should be mentioned. First, the Baldus study is
a product of the death penalty abolitionist wing of the academic com-

munity. Although Professor Baldus maintains that he would have pub-
lished the results of his study no matter what its conclusions,*® his study
was partially financed by funds distributed by LDF-—the employer of
McCleskey’s lawyers and an organization committed to erasing the
death penalty. Baldus and his colleagues stated, moreover, that after a
certain point, they began to conduct their research with litigation in
mind. The Baldus study, in other words, is not the product of disinter-
ested academic research subsequently used by a litigant’s attorneys.
Rather, the Baldus study is a species of sponsored research animated in
part by sympathies with one side of a controversy. It should therefore be;
viewed with the skepticism that such research should always engende

The methodology of the Baldus study has received high praise fro
many of the most distinguished researchers who have investigated th
application of statistics to legal problems. Professor Richard Berk,’
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and “is far and away the most complete and thorough analysis of sen-
tencing that [has| ever been done.”® Similarly, several leading scholars
in the field have collectively affirmed that the Baldus investigations “are
among the best empirical studies on criminal sentencing ever con-
ducted.”®® Such endorsements, however, must themselves be viewed
skeptically against the backdrop of the propaganda war over capital
punishment, because many, if not most, elite academics oppose capital
punishment.

The factual core of the Baldus study withstands even a skeptical
analysis, however. To some extent I am moved to this conclusion by the
study’s evident carefulness and its authors’ insistence on making their
data, premises, and calculations available and transparent to the public.
I am also influenced by the sworn testimony of respected experts in Bal-
dus’s field, notwithstanding the risk of ideological taint identified above.
The Baldus study, moreover, is consistent with findings published by a
large body of prior research.5! Even commentators who generally deride
allegations of racial discrimination in the administration of criminal law
concede that in the context of capital punishment the race of the victim
consistently influences sentencing decisions.52

Although District Judge Forrester refused to credit the Baldus
study, several distinguished specialists in applied statistics have brought
the competence underlying his judgment into serious question.5? More-
over, beyond the technical deficiencies noted by experts, Judge Forrester
displayed a glaring, self-discrediting hostility to the Baldus study. Noth-
ing better illustrates this than Judge Forrester’s conclusion that Baldus's
data base was irredeemably flawed because the questionnaires used to
collect information “could not capture every nuance of every case.”>* In
the first place, Judge Forrester neglected to specify the significance of
the omissions he deemed so important.55 Second, and more fundamen-

*Subsequently Judge Forrester revealed contempt for the Baldus study by writing
that the racial disparities it found were produced by “arbitrarily structured little
rinky-dink regressions that accounted for only a few variables. . . . They prove noth-
ing other than the truth of the adage that anything may be proved by statistics.”
McCleskey v. Kemp, No. C87-1517A 12 (N.D. Ga. Dec. 23, 1987) (order granting re-
lief to McCleskey on other grounds).
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tally, Judge Forrester’s objection is premised upon a wildly perfectionist
standard that is impossible to satisfy. “By insisting on a standard of ‘ab-
solute knowledge’ about every single case, [Judge Forrester] imp[icitly
rejected the value of all applied statistical analysis.”s¢

The Court of Appeals for the Eleventh Circuit assumed the validity
of the Baldus study but nevertheless affirmed the district court’s race
discrimination holding on the grounds that the statistical disparities and
supplemental evidence failed to prove a constitutional violation.5? The
court declared that, in order to succeed, McCleskey would have to have
produced evidence indicating that Azs sentence was the product of race-
dependent decisionmaking. The Baldus study, however, “only” showed
“that in a group involving blacks and whites, all of whose cases were vir-
tually the same, there would be . . . more murderers of whites receiving
the death penalty than murderers of blacks.”>8 The court conceded that
the statistics demonstrate that “there is a race-of-the-victim relationship
with the imposition of the death sentence discernible in enough cases to
be statistically significant in the system as a whole.” It concluded, how-
ever, that “no single petitioner could, on the basis of these statistics alone,
establish that he received the death sentence because, and only because,

his victim was white.”60%

Justice Lewis Powell’s opinion for a bare majority (5 to 4) of the
Supreme Court largely followed the Eleventh Circuit’s analysis.6! The
Supreme Court, too, assumed, arguendo, the validity of the Baldus
study. Similarly, the Court insisted that the constitutionality of
McCleskey’s sentence must be determined by asking whether officials in
his case purposefully discriminated on the basis of race. The Court con-
cluded that no such inference could be drawn from the Baldus statistics.
Justice Powell noted that in some contexts a “stark” pattern of statistical
disparities may create a prima facie case which shifts onto the state the

*Three of the twelve judges who participated in the case dissented, including fudg
Joseph W. Hatchett, the only black then on the Eleventh Circuit Court of Appeals
who dissented on the equal protection issue. See 753 F. 2d. at go7—927).

The other black jurist who participated in deciding McCleskey, Justice Thur
good Marshall, also dissented. | mention the racial backgrounds of Hatchett an
Marshall not because their race presumptively endows them with greater insightb
as a sociological datum that warrants further exploration and interpretation. ¢
Randall Kennedy, “Racial Critiques of Legal Academia,” 102 Harvard Law Revi

1745 (1989).
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burden of rebutting an allegation of racial discrimination. He observed,
however, that in the context of capital sentencing, “decisions at the heart
of the State’s criminal justice system,” the Court would demand “excep-
tionally clear proof” before inferring that a sentencing authority had
abused its discretion.6? In the Court’s view, the racial correlations re-

~ vealed by the Baldus study did not meet that standard. Powell declared

that “because of the risk that the factor of race may enter the criminal
justice process, [the Court has] engaged in ‘unceasing efforts’ to eradi-
cate racial prejudice from our criminal justice system.”® In this in-
stance, though, no clear showing had been made that racial prejudice
animated the death sentence imposed upon McCleskey. Nor, according
to Powell, did the Baldus statistics even show that racial prejudices
played a significant role in other cases in Georgia. “At most,” Powell
averred, “the Baldus study indicates a discrepancy that appears to corre-
late with race.”#

Justice Powell noted several reasons of policy that pushed the Court
to rule as it did. One was the need to give ample latitude for sentencers
to use their discretion in making the unique decision as to whether to
end the life of a human being as punishment for a crime. Another con-
cern was that accepting McCleskey’s challenge would open a Pandora’s
box of litigation. “McCleskey’s claim, taken to its logical conclusion,”
Powell remarked with alarm, “throws into serious question the princi-
ples that underlie our entire criminal justice system,” because, if ac-
cepted, the Court “could soon be faced with similar claims as to other
types of penalty” from members of other groups alleging bias.> Finally,
Powell invoked considerations of judicial competence and judicial
restraint as reasons for avoiding intervention. “McCleskey’s argu-
ments,” he declared, “are best presented to legislative bodies. . . . It is the
legislatures, the elected representatives of the people, that are consti-
tuted to respond to the will and consequently the moral values of the
people.”66

With the exception of Thurgood Marshall,* each of the dissenting
Justices (William J. Brennan, Harry A. Blackmun, and John Paul
Stevens) wrote opinions explaining their disagreement with the Court.

Althougb he joined Justice Brennan's dissent, it is striking that Justice Marshall de-
clined to write an opinion of his own in McCleskey insofar as it constituted a major
blow to his abolitionist hopes.
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Maintaining that “we cannot pretend that in three decades we have
completely escaped the trap of a historical legacy spanning centuries,”
Justice Brennan declared that “Warren McCleskey’s evidence confronts
us with the subtle and persistent influence of the past.”67* Crediting the
Baldus study “in light of both statistical principles and human expe-
rience,” Brennan concluded that “the risk that race influenced
McCleskey’s sentence is intolerable by any imaginable standard.”s Re-
sponding to the Court’s concern that accepting McCleskey’s claim
would open the door to challenges attacking all aspects of criminal sen-
tencing, Brennan remarked that it displayed “a fear of too much jus-
tice. . .. The prospect that there may be more widespread abuse than
McCleskey documents may be dismaying, but it does not justify com-
plete abdication of [the] judicial role.”®

In his dissent, Justice Blackmun wrote that he was “disappointed
with the Court’s action not only because of its denial of constitutional
guarantees to petitioner McCleskey individually, but also because of its
departure from... well-developed constitutional jurisprudence.””
Blackmun concluded that “the Court ... sanctions the execution of a
man despite his presentation of evidence that establishes a constitution-
ally intolerable level of racially based discrimination leading to the im-

position of his death sentence.” /1
Like Blackmun, John Paul Stevens did not consider the death

D

* According to Justice Blackmun:
‘t Unlike the evidence presented by Maxwell, which did not contain data

' from the jurisdiction in which he was tried and sentenced, McCleskey’s ev-
idence includes data from the relevant jurisdiction. Whereas the analyses
presented by Maxwell did not take into account a significant number of
variables and were based ona universe of 55 cases, the analyses presented by
McCleskey’s evidence take into account more than 400 variables and are
based on data concerning all offenders arrested for homicide in Georgia
' from 1973 through 1978, a total of 2,484 cases. Moreover, the sophistication
of McCleskey's evidence permits consideration of the existence of racial dis-
crimination at various decision points in the process, not merely at the jury
decision.
i McCleskey, 481 U.S. at 354 n.7 (Blackmun, J. dissenting).
+Ironically, the Eleventh Circuit Court of Appeals and, to a lesser extent,
Supreme Court argued that Baldus’s ability to construct three tiers of sentencing:
homicide in Georgia ws a validation of the state’s new, post-Furman, death pendg
regime. As Judge Paul H. Roney put it, “the Baldus study revealed an essentially:
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nalty to be unconstitutional per se but did consider it to be unconsti-
tionally applied in Georgia in light of the Baldus study. In addition to
cizing the Court’s judgment, Stevens proposed a reform aimed at
Jessening racial disparities in capital sentencing while simultaneously
retaining the death penalty. Stevens (joined by Blackmun) proposed to
imit the class of persons eligible for capital punishment to those who

his belief that “one of the lessons of the Baldus study is that there exist
certain categories of extremely serious crimes for which prosecutors

consistently seek, and juries consistently impose, the death penalty with-
out regard to the race of the victim or the race of the offender.”?2 He ar-
gued that “if Georgia were to narrow the class of death eligible
defendants to those categories, the danger of arbitrary and discrimina-
tory imposition of the death penalty would be significantly decreased, if
not eradicated.”*

A sign of the difficulties posed by McCleskey is that none of the jus-
tices’ opinions is altogether satisfactory. The worst of the lot is also the
one backed by the most power: Justice Powell’s opinion for the Court.
Powell strives to convey the impression that the conclusion he and his
four associates reached is the only sensible alternative. He therefore
gives the false impression that the case is easy. He responds to the par-
ties’ briefs, which one expects to be one-sided, with yet another tenden-

tional system, in which high aggravation cases were more likely to resultin the death
sentence than low aggravation cases. 753 F 2d. at 879. See also 481 U.S. 313 n.36
("The Baldus Study in fact confirms that the Georgia system results in a reasonable
level of proportionality among the class of murderers eligible for the death penalty”).
The Stevens-Blackmun proposal to execute only “worst case” perpetrators was
vaguely anticipated by the judges who approved the death sentences in the Mar-
tinsville Seven case and Maxwell v. Bishop on the grounds that the crimes committed
in those cases were so horrible that juries would likely have sentenced the defendants
to death regardless of the racial sentiments of the juries.
*After the Supreme Court ruled against McCleskey’s racial discrimination claim, his
attorneys attacked his conviction on other grounds. This litigation also went to the
Supreme Court, which again ruled against McCleskey. See McCleskey v. Zant, 499
US. 461 (1991). Georgia executed McCleskey on September 25, 1991. See Lyle V.
Harris and Mark Curriden, “McCleskey Is Executed for 78 Killing; Marietta Native
Paces His Cell, Consoles Family in Final Hours,” Azlanta Constitution, September 25,

1991.
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tious brief, although his is styled an “opinion” and thus part of the con-
stitutional law of the United States.

Two features of Powell’s opinion are especially troubling. One is his
minimization of the facts behind McCleskey’s claim. Confronted by sta-
tistics indicating that people who kill whites in Georgia are four times
more likely to be sentenced to death than people who kill blacks, Pow-
ell blandly remarked that “at most [this] indicates a discrepancy that ap-
pears to correlate with race”’3—a statement as vacuous as one declaring,
say, that “at most” studies on lung cancer indicate a discrepancy that ap-
pears to correlate with smoking. Another example of the resolute eva-
siveness that emerges time and again in Powell’s opinion is his statement
that the Court should “decline to assume that what is unexplained is in-
vidious.”” The petitioner, of course, was not asking the Court to make
any such assumption. Rather, McCleskey’s attorneys offered into evi-
dence a comprehensive study showing that certain patterns in capital
sentencing cannot plausibly be explained by any variable other than
race.

A willful refusal to grant any credence whatsoever to the petitioner’s
arguments also characterizes Powell’s handling of historical evidence.
Prior to the Civil War, Georgia, like most slave states, enacted laws that
expressly imposed racially discriminatory capital punishments. In the
aftermath of slavery, Southern officials continued to administer the
death penalty and indeed the entire apparatus of the criminal law in a
patently racist fashion. In 1972, when the Court struck down the Geor-
gia capital sentencing statute in Furman v. Georgia, a number of justices
acknowledged the existence of credible evidence indicating that race
had continued to serve as a basis for inflicting death sentences.” More-
over, if one views capital punishment in Georgia in light of experience
derived from other contemporaneous aspects of the state’s criminal
justice system, the historical argument in favor of McCleskey’s con-

tention gains even more force.”® The Court, however, curtly dismissed -

McCleskey’s reference to historical context:

[McCleskey’s “historical evidence”] focuses on Georgia laws in force
during and just after the Civil War. Of course, the historical back-
ground of the decision is one evidentiary source for proof of inten-
tional discrimination. But unless historical evidence is reasonably
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contemporancous with the challenged decision, it has hittle probative
value. Although the history of racial discrimination in this country is

undeniable, we cannot accept official actions taken long ago as evi-

dence of current intent.””

This comment misrepresents McCleskey’s evidence and argument.
McCleskey did not call attention solely to laws in force “during and
just after the Civil War.” Rather, he focused attention on certain histor-
ical continuities that illuminate the statistical data that constituted the
core of his case. As Justice Brennan rightly observed, 1t 1s “unrealistic to

ignore the influence of history in assessing the plausible implications of
[the statistical] evidence.”” The Court’s suggestion that the legacy of
Georgia’s history shines no light on the Baldus statistics is both laugh-
able and tragic.

The second outstanding feature of Powell’s opinion is his resolute
unwiilingness to recognize the uniqueness of two distinctions that
the Court had previously periodically acknowledged. One was that
McCleskey involved a peculiarly irrevocable punishment; as various jus-
tices have noted, “death is different.””® The other is that the case in-
volved an allegation that capital punishment in Georgia was
systematically meted out according to an especially toxic social demar-
cation, the race line. Powell refused to recognize these two distinctions
as limiting boundaries, probably because doing so would undercut his
demagogic assertion that accepting McCleskey’s claim would necessar-
ily open a Pandora’s box from which limitless disruption would ensue.
Fretting that an acceptance of McCleskey’s racial claim would invite
members of other groups—“even” women#—to launch equal protec-
tion challenges, Powell and the Court majority resolutely shut the door
to any statistics-driven, class-based challenge to the administration of
punishment. To justify this action in the context of a case involving

&

blacks, the paradigmatic “out-group” in American political culture,
Powell argued that no “logical” reason exists for distinguishing racial or
gender bias from any other sort of bias—a bias, for instance, against fa-
} caal unattractiveness.8! The life of the law, however, includes not only
: logic but also experience, and experience teaches that in the United
States, racial sentiment displays an intensity and persistence that is dis-

unguishable from all other biases. There exists, moreover, a textual war-
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rant in the Constitution for distinguishing racial and, to a lesser extent.
gender bias from other sorts of preference and prejudice.

A similar slamming of the door greeted the oft-voiced claim thatal-
ations of unfairness with respect to death penalties are entitled to spe-

leg
82 As Blackmun complained in dissent, Powell’s

cial judicial solicitude.
opinion for the Court gave “new meaning” to the notion that death is

different by applying lesser scrutiny to the decisionmaking process that
leads to death sentences than to decisions affecting employment or the

selection of juries.83
Powell’'s McCleskey opinion was haunted by anxiety over the conse-

g candidly the large influence of racial senti-

quences of acknowledgin
f capital punishment in Georgia. Powell

ment in the administration o
did not want to concede facts that might prompt the Court to question

the racial fairness of capital sentencing, trigger additional McCleskey-
like challenges, and perhaps even lead to judicially directed reforms of
sentencing in general. Nor did he want to concede facts that indicate
that the Court was knowingly willing to countenance a regime of capi-
tal punishment 1n which race significantly influenced decisions as to
who would be spared and who would be killed. So Powell and his asso-
ciates acted as if the Baldus study uncovered a minor discrepancy as op-
posed to an alarming anomaly. It would have been better if the Court
openly declared that, for reasons of policy, it declined to grant refief to
McCleskey notwithstanding the disturbing facts revealed by the Baldus
study.* Doing so would have performed the tremendous benefit of edu-

*Several years after McCleskey, Justice Powell revealed that his “understanding of
statistical analysis . . . ranges from limited to zero.” See John C. Jeffries, Jr., Justice
Lewis E Powell, Jr., 439 (1994)- One might wonder whether a person with such hm-
ited knowledge should have played a pivotal role ina case so dependentona statisti-
cal analysis. Judicial ignorance of various sorts, however, is a fact of life. See Dennis
D. Dorin, “Two Different Worlds: Criminologists, Justices, and Racial Discrimina-
tion in the Imposition of Capital Punishment in Rape Cases,” 72 fournal of Criminal
Law and Criminology 1667 (1981).

After retiring from the Court, Powell indicated that he no longer believed that
states should be allowed to inflict capital punishment. See Jeffries, Powell at 435
Some have lauded Powell for publicly disclosing his change of mind. | am more im-

pressed by the poignant fact that the learning and experience which prompted this

conversion came too late to be put o direct use by Powell in his capacity asa Justice-
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cating the public about the real world of capital sentencing and the real
world of Supreme Court decisionmaking.*

Dissent in McCleskey:

The Perils of Sentimentality

The dissenters rebuked the McCleskey Court for what they saw as its be-
trayal of established traditions. Justice Blackmun maintained, for in-
stance, that he was “disappointed with the Court’s action . . . because of
its departure from ... well-developed constitutional jurisprudence.”s
There is much in the claim of disappointment, however, that smells of
rank sentimentality. True, the Court could have decided differently; had
there been the will, available precedent could have lit the way. In the
context of equal protection challenges to jury commissioners authorized
to select jury pools on the basis of vague standards, for example, the
Supreme Court has shown a marked skepticism toward unexplained
racial disparities. It has shifted the burden of explanation to the state
when presented with evidence indicating significant discrepancies be-
tween the percentage of the population of eligible racial minorities in a
given jurisdiction and the percentage of racial minorities selected for

*Soon after reading an early draft of Justice Powell’s opinion, Justice Scalia wrote a
memorandum to his colleagues in which he stated that he believed that racial dis-
crimination did affect capital sentencing and that he would nonetheless vote to up-
hold it. He wrote that he did not “share the view, implicit in {Powell’s draft opinion)
that an effect of racial factors upon sentencing, if it could be shown by sufficiently
strong statistical evidence, would require reversal. Since it is my view,” he continued,
“that the unconscious operation of irrational sympathies, including racial, upon jury
decision and {hence) prosecutorial [ones], is real, acknowledged by the {cases] of this
court, and ineradicable, I cannot honestly say that all I need is more proof.”

One cannot know for certain whether Justice Scalia remained committed to
this view. If he did, it is unfortunate that he decided not to publish his perspec-
tive on McCleskey. Because his comments surely represent the viewpoint of at
least some policymakers, making them widely accessible would have sharpened
and deepened public debate. Justice Scalia’s memo became public when it was
found among the papers Justice Thurgood Marshall gave to the Library of Con-
gress. See Dennis D. Dorin, “Far Right of the Mainstream: Racism, Rights, and
Remedies from the Perspective of Justice Antonin Scalia’s McCleskey Memoran-

dum,” 45 Mercer Law Review 1035 (1994).
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possible jury service. The Court could have deployed this same method-
ology in McCleskey—if it had possessed the will to do so. On the other
hand, Powell’s opinion for the Court was well within the ambit of ex-
pectations reasonably derived from prior rulings. McCleskey did not be-
gin the Supreme Court’s deregulation of the death penalty; it reflected
and accelerated a process that had already begun and developed mo-
mentum.8 Although some justices had intimated that the Court should
subject to special rigor death sentences challenged on grounds of racial
fairness, a stronger tradition, exemplified by the Martinsville Seven case,
favored the ethos that prevailed.

If McCleskey disappoints, it should do so on some basis other than
tradition, for the majority cannot rightly be accused of promulgating
a startling ruling. To the contrary, McCleskey was all too predictable.
Its critics must face the fact that, as far as reported cases disclose, de-
fendants rarely, verging on never, succeed in challenging punish-
ments using arguments of the sort voiced by Warren McCleskey’s

attorneys.3

The Problem of Remedy .

The central concern that dictated the Court’s resolution of McCleskey
was anxiety about what judges might have to face if it acknowledged
that the influence of racial sentiment in sentencing represents a distor-
tion and unfairness of constitutional dimension. Pretend for a moment,
however, that the Supreme Court reversed the district court’s rejection
of the Baldus study and, based on the study’s conclusions, declared a vi-
olation of the Equal Protection Clause. Assuming that the Court could
have reached this point, what should it have done next?

One alternative would have been to abolish capital punishment en-
tirely on the grounds that racial selectivity is an inextricable part of the
administration of capital punishment in the United States and that it
would be better to have no death penalty than one unavoidably influ-
enced consistently by racial sentiment.

A more reserved variant would have involved vacating all death
sentences in Georgia. Such a response would have fallen short of the ul-
timate aim of abolitionists since it would apply only to a single state.
However, this response would surely have given a tremendous boost to
the abolitionist movement by placing a large question mark over the le-
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‘gitimacy of any death penalty system generating unexplained racial dis-
arities of the sort at issue in McCleskey. Since studies suggest that
McCleskey-like statistics exist in several death penalty states, especially
those with the largest death rows, the implementation of even a limited
abolitionist remedy would have been significant indeed.
For those opposed to capital punishment anyway, abolishing it to

vindicate the norms of equal protection is a costless enterprise. Aboli-

tion, however, is a costly prospect to the extent that one views the death

penalty——as most Americans do—as a useful and highly valued public
good. Polls indicate that, at least since the 1980s, upwards of 70 percent
of Americans indicate that they favor capital punishment.$” Moreover,
since 1988, the number of crimes punishable by death has increased dra-
matically, mainly as a result of federal legislation.88 From the perspec-
tive of a proponent of capital punishment, abolition as a remedy for
race-of-the victim discrimination is equivalent to reducing to darkness a
town in which streetlights have been provided on a racially unequal ba-
sis.% From this perspective, it would make more sense to remedy the in-
equality by installing lights in the parts of town which have been
wrongly deprived of illumination. Carrying on the analogy, it would be
better to remedy the problem outlined by the Baldus statistics by level-
ing up—increasing the number of people executed for murdering
blacks—rather than leveling down—abolishing capital punishment
altogether.

Before turning to the level-up solution, however, notice should be
paid to still other possibilities. One is the idea, embraced by Justices
Stevens and Blackmun, of limiting the class of persons eligible for exe-
cution to those who commit only the most aggravated homicides. The
problem with this proposal is that it seems merely to replicate what the
Court sought to accomplish by permitting the revival of capital punish-
ment pursuant to procedures that, theoretically, limited and informed

sentencers so that similarly situated criminals would be punished ac-
cording to some tolerably coherent pattern. One point upon which both
death penalty deregulators and death penalty abolitionists agree is that
“the task of selecting in some objective way those persons who should be
condemned to die . . . remains beyond the capacities of the criminal jus-
tice systemn.”® The facts of McCleskey itself highlight this problem with
the Stevens and Blackmun proposal. According to Professor Baldus,
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McCleskey’s murder was located in the middle range of aggravated
murders. In his view, the crime was not among the most heinous mur-
ders for which people have been condemned to death in Georgia. It is
difficult, however, to see why this is so. McCleskey’s crime involved, af-
ter all, the murder of a policeman during a robbery by a recidivist who
is said to have boasted of the killing. Surely there are many, including
potential judges and jurors, who would rank this crime in the same cat-
egory of heinousness as some of the murders which Professor Baldus
does place in the “worst case” category.*

Another alternative would be for the Court to retract its rejection of
mandatory death sentences. As we have seen, in 1972 the Court struck
down all existing state death penalty statutes on the grounds that, by
delegating unguided discretionary power to sentencing authorities, they
provided insufficient protection against arbitrariness or discrimination.
Ten states responded by enacting statutes prescribing capital punish-
ment as the mandatory sentence for the commission of certain crimes. In
1976, the Court invalidated these laws on the grounds that they were in-
consistent with fundamental trends in social mores, encouraged juries to
shape their verdicts to avoid the harshness of mandatory sentences, and
that the procedures established by mandatory sentencing failed to con-
sider each defendant in a sufhciently individualized manner.9! The jus-
tices imposed a constitutional requirement that sentencers in capital
trial be provided with discretion to extend mercy.92 Yet it is precisely this
power to grant leniency that opens the door to the McCleskey problem.

As Kenneth Culp Davis observes, “The discretionary power to be le-
nient has a deceptive quality that is dangerous to justice. . . . The power
to be lenient is the power to discriminate.”?3

*For example, Professor Baldus and his associates ranked as a worst case crime a
murder committed during a robbery that the defendant and his co-perpetrator were
hired to perform. The defendant was apparently designated as the triggerman, al-
though the co-perpetrator seems to have actually done the killing. The defendant
had only one prior offense on his record, and that was nonviolent. It is not at all clear
to me, however, that the murder for which McCleskey was sentenced to die warrants .
less punishment than this murder which Baldus and his colleagues place in the wors
case category. See Kennedy, “McCleskey v. Kemp: Race, Capital Punishment, and
The Supreme Court,” Harvard Law Review 1388, 1431-1433 (1988).
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It is by no means clear, moreover, that mandatory capital sentencing

would affect racial disparities. First, even if mandatory capital sentenc-
ing were allowed, there would remain the possibility that juries would
continue to extend relatively more leniency to the killers of blacks, de-
clining more frequently to convict such killers of crimes that trigger au-
tomatic death sentences. Second, and probably more important, the
institutional actors who have the most to do with the prevalence and in-
cidence of capital sentences are prosecutors, not jurors. Prosecutors de-
cide whether and for what to charge a defendant. Prosecutors further
decide whether to charge a person with a capital crime or to accept a
plea bargain for a noncapital offense.% That prosecutors can be strongly
influenced by racial bias is clear.% Yet mandatory sentencing schemes do
little to address the problem of race-dependent leniency on the part of
prosecutors. Although mandatory sentencing provisions would limit, to
some extent, the discretion of jurors or judges in responding to choices
framed by prosecutors, such laws would do nothing to constrain the
prior exercise of prosecutorial discretion.

In his McCleskey dissent, Justice Blackmun noted that prosecutors in
Georgia are governed by virtually no authoritative instructions regard-
ing how they should decide whom to charge with capital crimes. He
suggested that a second possible remedy for racial disparities in capital
sentencing would be the establishment of “guidelines” setting forth the
appropriate bases for exercising prosecutorial discretion in homicide
cases that potentially implicate capital punishment.% Blackmun was
silent, however, about the substantive content of the guidelines he had in
mind. In light of the failure of statutory guidelines that supposedly
channel juror discretion, it is difficult to imagine instructions to prose-
cutors that would compel, or even facilitate, the consistency that Justice
Blackmun envisioned.*

At the time of Justice Blackmun’s dissent in McCleskey, he believed that it was pos-
sible to administer capital punishment in a constitutionally acceptable way. In the
Waning days of his tenure as an active Justice, however, he changed his mind and be-
tame a death penalty abolitionist. See Callins v. Collins, 114 S. Ct. 1127, 1128 (1994)
(Blackmun, }., dissenting from denial of certiorat).
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The Level-up Solution to Racial Discrimination
in Capital Sentencing

The level-up solution to the McCleskey problem would entail purpose-
fully securing more death sentences against murderers of blacks. One
way to pursue this aim would be to impose a choice upon jurisdictions
with McCleskey-like sentencing patterns: Either respond as vigorously
to the murders of blacks by condemning perpetrators of such crimes to
death (as is done to murderers of whites), or relinquish the power to put
anyone to death.

One problem with using race-conscious measures to reform the ad-
ministration of capital punishment is that to many observers doing so
will seem bizarre at first blush. That reaction, however, is likely to be
based, at least in part, upon an exaggerated perception of the extent to
which notions of individual dessert currently infuse sentencing prac-
tices. Sentencing is typically keyed not only to the perceived moral
dessert of individual defendants but also to utilitarian calculations re-
garding society’s needs. Punishment is used by those pronouncing sen-
tence upon convicted defendants to instruct an onlooking society.

Another problem with the level-up alternative is that even those
who favor, or at least tolerate, race-conscious remedies in some contexts
reach a point where they find that such remedies are simply too severe to
impose upon individuals who themselves played no direct part in in-
flicting the initial injury. The Supreme Court, for instance, has drawn a
bright line of prohibition against affirmative action in the context of em-
ployment layoffs.9” Affirmative action for racial minorities that de-
creases the chances that white applicants will be Aired is sometimes
allowable, because the burden to be borne “is diffused to a considerable
extent among society generally.”98 Affirmative action that results in the
layoff of white workers, however, is deemed a burden that is “too intru-
sive” to accept.® Transposed to the death penalty context, the argument
would run that sentencing individuals to death pursuant to a race-
conscious plan to equalize the provision of death penalty services is sim-
ply too harsh a social tax to impose even upon convicted murderers who
are, because of their own conduct, “eligible” for execution.

This argument, however, rests heavily upon the “death is different”
distinction. It loses considerable force to the extent that one sees the
death penalty as part of a continuum of punishments rather than a
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unique phenomenon occupying a wholly different moral plane. For
those who eschew the “death is different” idea, it is not self-evident why,
+frace can and should be taken into account in redressing racial injustice

in employment, housing, voting, and education, race cannot also be

" taken into account in reforming capital sentencing. They might well

" recognize the real danger of creating incentives to sentence certain de-
fendants to death primarily to create “good” statistics. They might con-

clude, however, that this is a danger worth risking in order to encourage

officials to take more seriously the security and suffering of black com-

munities and in order to symbolize the affirmative constitutional obli-

gation to insure some rough measure of substantive racial equality in

every sphere of American life—including the provision of law enforce-

ment resources.®

The Racial Justice Act

In 1988, Representative John Conyers (D.-MI) and Senator Edward
Kennedy (D.-MA) proposed legislation, the Racial Justice Act (RJA),
that would have established as prima facie evidence of racial discrimi-
nation the very type of statistical evidence that Warren McCleskey had
relied upon.1%0 In McCleskey the Supreme Court held that, in order to
prevail on a constitutional claim, a petitioner would have to show pur-
poseful racial discrimination in his own particular case. By contrast, the

*Several readers of drafts of this chapter have asked where I stand on the question
; of the constitutionality of capital punishment. This question is different from the
E one I address in the text, which is the narrower issue of racial fairness in the admin-
N _ istration of capital punishment. Still, I shall answer their question, albeit in a neces-
sarily summary fashion. I do not regard capital punishment as unconstitutional per
se. Toppose capital punishment as a matter of policy because of anxicty over the risks
of error, my sense that the benefits derived from capital punishment are quite matgi-
nal, and my fear of the lethal, collective, bureaucratic anger that the state displays
when it puts a person to death. I am not, however, a fervent abolitionist. To put the
) matter plainly, many other concerns rank higher on my political agenda than abol-
ishing capital punishment. I was much more deeply committed to the abolition of
’ : capital punishment before I clerked for Justice Thurgood Marshall in 1982. Con-
stantly reading about the horrible crimes perpetrated by murderers sentenced to
death gave me a better understanding of the sentiments that prompt many to insist
i upon retaining, and in some instances, inflicting capital punishment.




—

RACE, CRIME, AND THE LAW i

proposed RJA required no showing of purposeful discrimination and
created for a petitioner the rebuttable presumption that a statistically ‘
significant racial disparity in death sentences in a given locale meant that ‘
wrongful racial discrimination tainted his sentence too. |

Under the RJA, a petitioner would have confronted an uphill climb l
in order to prevail. The RJA put the initial burden of proof on petition-
ers. Moreover, even if a petitioner succeeded in making out a prima fa- ‘
cie case, the RJA allowed the government to rebut the charge by
showing by a preponderance of the evidence ecither (a) that there are ]
nonracial reasons that persuasively explain the apparently racial sen-
tencing disparities or (b) that even in the absence of racial discrimination
the petitioner at issue would still have been sentenced to death in light of
the enormity of his crime.

Despite these moderating features, the RJA has failed thus far to re-
ceive sufficient political support to become law. It twice passed the
House of Representatives. The second time it did so, some supporters in
Congress threatened to torpedo a massive and electorally sensitive anti-
crime bill unless the RJA was included.!®! When the smoke cleared,
however, the crime bill passed without the RJA. The RJA lacked the
support of Democratic President Bill Clinton!? and would have faced
unyielding resistance from opponents (mainly Republicans) in the Sen-

RV e L

ate.*
Many motivations activated opposition to the RJA. One is merely a
\ crass desire by politicians to be perceived as “tough” on crime, a stance

that has become identified with support for capital punishment. Politi-
cians in this camp go where the political winds blow.
Another motivation is a covert desire to vent or exploit the antiblack

*The remarks in opposition of Senator Orrin Hatch (R.-UT) are representative:
The so-called Racial Justice Act has nothing to do with racial justice and
i everything to do with abolishing the death penalty. [The RJA] would in-
stead impose an unreliable and manipulable statistical quota on imposition
of the death penalty. [t would convert every death penalty case into a mas-
sive sideshow of statistical squabbles and quota quarrels.
Cong. R. S4602 (April 21, 1994). See also Cong. R. S5210 (May 5, 1994) (remarks of
Senator Grassley); Cong. R. 4328 (May 6, 1994) (remarks of Senator D’Amato). An-
other statement that articulates objections to the RJA is found in the dissent to the
Report of the House Committee on the Judiciary which supported the RJA. See Re- -
port 103-458, 103D Congress, 2d Session.
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racism that animates a hard to measure but appreciable number of
Americans who remain committed to the notion that blacks are racially
inferior to whites and who abhor the racial egalitarianism that has be-
come the official ideology of the United States. For this community, the
death penalty retains an assuring symbolic association with the racial hi-
erarchies of the past and becomes even more significant symbolically
when challenged directly on grounds of racial justice.

Another motivation is a sincere belief in three propositions: (a) that
some people commit crimes that are so awful that justice demands ex-
tinguishing their lives; (b) that the RJA would pose a large threat to the
ability of some jurisdictions to implement capital punishment; and
(c) that racial justice would not be substantially furthered by the RJA.
Holders of this set of beliefs disapprove of racial discrimination but are
unwilling to support a law that would offer a reprieve to a murderer
based on statistical evidence of racial discrimination in cases other than
his own. These policymakers place at the center of their concern the
horror wreaked upon society by a convicted murderer. They demand
that priority be given to avenging that horror.

They also argue that “leveling up” is the logical response to com-
plaints of race-of-the-victim racial discrimination. They do not raise
that prospect to embrace it; leveling up would entail a mode of formal
race-conscious decisionmaking to which they simply disapprove.13
Rather, they raise the prospect of leveling up to highlight the fact that
the RJA’s supporters do not advance that solution. Dissenting from the
favorable report on the RJA promulgated by the House of Representa-
tives Committee on the Judiciary, Henry Hyde (R.-IL) and others main-
tained that if the RJ A were really designed to remedy race-of-the-victim
discrimination, “the solution would be to seek the death penalty in more
cases in which black defendants murder black defendants.”10¢ The in-
ference Hyde and others draw is that the total neglect of the leveling-up
alternative by supporters of the RJA evidences a concern not so much
with racial justice as with impeding the administration of capital pun-
ishment by all available means.

Of these three camps of opponents to the RJA, only the third war-
rants an extended response; the other two are virtually impervious to ar-
gument. The great failing of this camp 1s complacency in the face of
what should certainly be disturbing evidence that, in fact, in some juris-
dictions, authorities do respond with less vigor and empathy to black-

347




RACE, CRIME, AND THE LAW

victim homicides than white-victim homicides. One feature of this com-
placency takes the form of denying that a problem exists. The following
statement by congressional opponents of the RJA is representative:
“While it may be true that killers of white victims are more likely to re-
ceive the death penalty than killers of blacks, this statistical disparity is
easily explained by the presence of mitigating or aggravating factors
which account for the differences in sentences.”!% In light of the experi-
ence with capital punishment for rape and the Baldus study and the
many other investigations that have consistently reached similar conclu-
sions, it cannot sensibly be said that the racial disparities revealed are
“easily explained” by nonracial factors. Indeed, given the past and pre-
sent realities of racial conflict in the United States, it would be absolutely
extraordinary if racial bias did not affect sentencing, including (or
maybe especially) capital sentencing. [ am not ignoring or minimizing
the changes that have significantly bettered race relations over the past
half-century. But alongside notable discontinuities in American race re-
lations are ugly continuities as well, including willful blindness to invid-
ious racial discrimination in punishment.

One could acknowledge the presence of racial discrimination but
nonetheless oppose the RJA on the grounds that the benefits of capital
punishment outweigh the costs created by racial distortions in its ad-
ministration. Opponents of the RJA, however, obsessively committed to
making no concessions useful to the other side, decline even to ac-
knowledge the obvious. In this regard they mirror the deniers who
refuse to admit that blacks do in fact commit a disproportionate share of
street crime. The opponents of the RJA refuse to admit that, on a racial
basis, in a substantial (albeit hard to specify) number of instances, indi-
viduals in America—police and prosecutors, judges and jurors, editors
and readers—react more to the murder of white than black persons.
Recognizing this obvious but repressed fact is an essential step toward
creating a more decent and equitable administration of criminal law.*

*During the same period that Congress repeatedly rejected the RJ A, it made scores
of federal offenses into capital crimes. See Bureau of Justice Statistics Bulletin, “Cap-

ital Punishment 1994,” r1-13, February 1996. Thus far, racial minorities hare pre- :
dominated among those for whom death sentences have been sought,. Of the first

thirty-seven federal death penalty prosecutions brought under the new statutes, all
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Race, Law, and Punishment

Race, Parochialism,
and the Marketplace of Emotion

The statistics revealed by the Baldus study pose a difficult set of prob-
lems in part because Americans are deeply ambivalent about the social
dynamics that give rise to these statistics. On the one hand, many sub-
scribe to the idea that racial sentiments should play no role in social
judgments. They say that they share the vision of a society in which peo-
ple are judged solely on the quality of their character and not the color
of their skin. On the other hand, many of these same people believe that
itis proper for race to serve as a basis for pride, solidarity, loyalty, and af-
fection. Every true man, Justice John Marshall Harlan declared, “has
pride of race.”1% That many people of all hues agree is illustrated by
racially exclusive private clubs, racial selectivity in advertisements for
companionship, demonstrations such as the Million Man March, and
the entire gamut of cultural practices by which individuals, on a racial
basis, prefer “their people” over others. It should come as no surprise,
then, that the enforcement of criminal law in jurisdictions dominated
politically by whites would generate statistics suggesting that, in these
locales, officials respond more empathetically to white than black vic-
tims of crime. That response is simply a reflection of a race-conscious so-
ciety which continually reproduces a racially stratified marketplace of
emotion.

This stratification stems from America’s tragic history of race rela-
tions. It also stems, however, from a wider, perhaps even universal

but four were against people of color. (Staff Report by the Subcommittee on Civil
and Constitutional Rights of the Committee of the Judiciary, U.S. House of Rep-
fesentatives, Racial Disparities in Federal Death Penalty Prosecutions 1988-1994,
HR 458, 103d Cong. 2d Sess. 3 [March 1994]). The new federal death penalty legis-
lation does offer one concession to those concerned about racial discrimination in
sentencing. 18 U.S.C. § 3593 (1994) directs a judge to instruct a jury that “in consid-
cring whether a sentence of death is justified, it shall not consider the race, color, re-
ligious beliefs, national origin, or sex of the defendant or of any victim.” The statute
il]§0 provides that, in the event a jury sentences a defendant to death, every member
Uf»thc jury must submit to the court a signed affidavit stating that no consideration

’_f face or any other prohibited identification was involved in reaching his or her de-
Cision.
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problem. Thousands of people die every day, yet most of us grieve only
for those few with whom we most identify: parents, children, siblings,
spouses, friends. In a sense, we all devalue the rest of the world in rela-
tion to our own small circle of loved ones; hence Jean Jacques
Rousseau’s charge that the preferences of friendship are “thefts”
against humanity.}% Typically, when we speak in sorrow about those
killed in war, we refer to the casualties on our side. When an airplane
disaster occurs, local newspapers typically highlight only the lives of lo-
cal victims. The McCleskey statistics, in other words, do not represent
something confined to race relations. Along many dimensions, we all
engage in differential valuations of human life according to clannish
criteria—family, locality, nationality. Recognizing the extent to which
the McCleskey problem is related to a universal dilemma in human re-
lations might help to facilitate a more candid discussion of this prob-
lem, a discussion in which judges, legislators, and other influential
policymakers might more easily acknowledge, reflect upon, and
change the realities of racial sentiment in American life.
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