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Punishment and Soctal Solidarity
The Work of Emile Durkheim

Emile Durkhcim’s legacy to the sociology of punishment is an ambiguous onc.
On theonce hand, Durkheim did more than anyonc clse todevelop asociological
account of punishment and to cmphasize the social importance of penal
institutions. On the other hand, many of his interpretations appear flawed in
important respects and, recently at least, have been pushed aside by more
critical accounts of the phenomena. My intention in this chapter and the next
is to rework the Durkheimian legacy, showing that despite its faults it has
important insights to offer. I will be arguing that despite the limitations of
Durkheim’s theory and the conceptual vocabulary in which it is phrased, his
work nevertheless opens up perspectives and indicates connections which can
help us come to terms with the foundations of punishment and some of its
social functions and mcanings. My discussion of Durkheim’s work is thus
undertaken not as an end in itselfbut as a first step towards the construction of
a morc adcquate framcwork for the analysis of penality.

l. AN INTRODUCGTION TO DURKHEIM’S SOCIOLOGY

More than any other social theorist, Durkheim took punishment to be a
central object of sociological analysis and he accorded it a privileged place in
his theoretical framework, returning to it again and again as his life’s work
progressed. This analytical concern with punishment came about because, for
Durkheim, punishment was an institution which was connected to the very
heart of socicty. Penal sanctioning represented for him a tangible example of
the ‘collective conscience’ at work, in a process that both cxpressed and
regencerated society’s values. By analysing the forms and functions of punish-
ment, the sociologist could gain systematic insights into the otherwisce incffable
corc of the moral life around which community and social solidarity were
formed. Thus, in the processes and rituals of penality, Durkheim claimed to
have found a key to the analysis of socicty itsclf.

Durkhcim, of course, had a very specific conception of socicty and pursued a
particular linc of sociological enquiry. He was concerned, above all, to uncover
the sources of social solidarity which were, for him, the fundamental conditions
of collective life and social cohesion. For Durkheim, socicty and its patterned
forms of mutual interaction can only function if there first exists a shared
framework of meanings and moralitics. Without such a framework, social life
is inconceivable, as even the most clementary exchanges between individuals
require an agreed sct of norms within which they can take place. These social
norms and ‘collective representations’ are not fortuitous or self-determining,
but arc instcad an aspect of the forms of social organization and interaction
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which exist at any particular time. As Durkheim puts it at onc point, ‘the
morality of cach people is directly related to the social structure of the people
practising it’.!

The culturc and cthics of any society arc thus grounded in a particular social
organization, thereby forming a functioning social whole, Emergent patterns
of social intcraction give rise at the samce time to shared classification on the
part of those involved, so that the categorics of conscience and consclousness
arc constructed in ways which accord with the realitics of group life. These
cmergent categorics in turn form the collective framework through which
social life can routinely exist and through which individuals are bonded to
cach other and to socicty in a cohesive way. In Durkheim’s conception,
socictics thus consist of matcrial forms of life which arc understood, sanctioned,
and sanctificd through the cultural categorics to which they give rise. The
moral (or mental) aspects and the social (or material) aspects of group life arc
scen as mutually conditioning and constitutive, and, in normal circumstances,
they function together as different dimensions of a cohesive social whole.

It is this distinctive conception that makes Durkheim’s work at once a social
scicnee and also a ‘science of cthics’. His sociology is, above all, concerned with
those distinctive moral bonds which for him constitute the truly social aspects
of human life. His fundamental object of analysis is the relationship between
soctal moralitics and their conditions of existence. This also forms the basis of
his ‘holistic’ approach to socicty, and his concern to understand aspects of
social life in terms of their functional significance for the social whole. Finally,
this conception of the moral and the social as two sides of the same coin allows
Durkheim to take a particular social practice—such as punishment—and
view it as a moral phcnomenon operating within the circuits of the moral life,
as well as carrying out morec mundanc social and penal functions.

Within this general understanding of society, Durkheim’s more specific
concern was to come to terms with the changing forms of solidarity which
emerged as socicties evolved and their basic structure and organization began
to change. In particular, he sought to understand the sources of solidarity in
modern socictics where the rise of individualism, the specialization of social
functidns, and the decline of universal religious faith gave the impression of a
world without shared catcgorics. His interpretation of this modern situation
diffcred profoundly from that of social conservatives who feared that socicty
was destined to tear itself apart in the clash of individual interests, and who
advocated a return to traditional forms of morality and religious faith. On the
other hand, he also opposed the views of social utilitarians such as Herbert
Spencer who argued that modern society could survive without need of any
collective muorality, since the untrammelled pursuit of private individual
interest would iself produce collective welfare and stability. Against these
views, Durkheim asserted that society did indeed require a moral framework,

" E. Durkheim, Moral Edwcation (New York, 1973), p. 87.
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but that its form and content had to reflect the current conditions of social
organization, In large part, he claimed, the division of labour itsclf had already
given rise to a suitable modern morality, centred around the cult of the
individual and a cluster of associated values such as freedom, rationality, and
tolerance. These moral conceptions had emerged hand in hand with the
restructuring of socicty brought about by industrialization, specialization, and
secularization and were already embodied in the thinking and action of
individuals. In effect, modern society had begun to produce the morality it
required, but it had not done so self-consciously, and further moral developments
would be required before the new conditions of social life were fully reflected
and made meaningful in the realm of social ethics.? The role of sociology was,
in Durkheim’s view, to produce this modern self-consciousnegs—to identify
the forms of morality to which modern society gave risc, and to facilitate their
full development. Its task was thus to identify the sources of social health and
to show what action would be nceded to promote the optimum functioning of
the social organism.

Durkheim’s view of'society, including modern society, thus centres upon his
conception of the moral order and its vital role in social life. He is concerned to
show how this moral order functions to constitute individuals and their
relationships, how it forms a symbolic centre around which solidarities are
formed, and how it is itself transformed over time in keeping with the
development of the social division of labour and the matcrial conditions of
group life. But the notion of a moral order is, of course, an abstraction—a
generic term for a multitude of specific intuitions and categories shared by the
members of a community. Itis a ‘social fact’, but not one which can be directly
observed or studied in a scientific mode. Consequently, Durkheim was forced
to analyse this crucial moral entity indircctly, by reference to other, more
tangible, social facts which bore its imprint and were most closcly associated
with it. In his later works, and in respect of simple societies, Durkheim would
turn to religious rites and primitive classifications as a means of studying
solidarity through the forms of its expression. But the ‘visible index’ which he
adopted first of all, and which hc found most valuable in the analysis of
modern society was that of law, and in particular the kinds of sanctions which
cach law entailed.?

In his classic work, The Division of Labour, and again in several subsequent
essays and lectures, Durkheim conccives of punishment as a straightforward
embodiment of society’s moral order, and an instance of how that order
represents and sustains itself. We arc thus presented with a detailed account of
punishment’s functioning and moral significance (in The Division of Labour and

2 See L. Durkheim, The Division of Labor in Society (New York, 1933), p. 228.

3 See Durkheim, The Division of Labor, p. 64. Durkheim argues that the penal sanctions
characteristic of ‘repressive law’ are a manifestation of a strong conscience collective and mechanical
solidarity. The non-penal sanctions of 'restitutive’ taw are, on the other hand, indicative of the
organic solidarity associated with a developed division of fabour. g
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again in Moral Educativn) as well as a lengthy discussion of the historical
evolution of punishment and its connections with the cvolution of social types
(in “The Two Laws of Penal Evolution’), all the time connccting the facts of
penal practice to the essential constituents and processesofsocial life. Durkheim
thus provides a full-scale sociological account of punishment as a kind of by-
product of his concern to substantiate and claborate his gencral social theory.
Morcover, it is an account which is remarkable in a number of respects, not
least in attributing to punishment a moral scriousness and a functional
importance for socicty which far outweigh its contribution as a means of
controlling crime.

This Durkheimian conception of punishment, atleast in its simplest form, is
well known in the sociological and pcnological literature. Nevertheless, it is
rarcly taken very seriously as a means of interpreting the forms of punishment
in modcrn society. This is so for scveral reasons. First of all, Durkheim’s
account of punishment is clearly gencrated by his gencral social theory, and, in
a number of important respects, is dependent upon it. This general theory is
now widely acknowledged as being deeply problematic at key points, and
dissatisfaction with this framework has led many to reject the Durkheimian
approach to the study of punishment.* Secondly, Durkheim’s discussion of
punishment implies, and at onc point explicitly presents, an evolutionary
account of the history of penal law. Subscquent historical studies have shown
Durkheim’s penal history to be based upon inadequate and misleading data
and to present a developmental pattern which is, at least in some respeets,
quite untenable. Finally, Durkheim’s account of punishment secms, atleast at
first sight, to be morc in keeping with ‘primitive’ than with modern societics.
Much of the penological material which he uses is drawn from ancient or
small-scale socictics—he talks of aborigines, of the laws of Manou, of the
ancient Hebrews-—and his characterization of penal processes seems to be
grounded within this pre-modern world. Thus, in his account, punishment is
depicted as a group phenomenon of great intensity. It is supposedly propelled
by irrational, emotive forces which sweep up society’s members in a passion of
moral outrage. Its procedures are depicted as ceremonial rituals with un-
mistakeably religious overtones, undcrtaken to reaffirm group solidaritics and
restore the sacred moral order violated by the criminal. Diverting as thesc
scenes may be to the modern reader, they secem to specak more to another
world—perhaps a primitive ‘anthropological’ world—than to the realities of
penal practice today. Faced with the mundane appearance of our very
utilitarian, very burcaucratic, very professionalized, and very profanc institutions
of punishment, Durkheim’s vision can scem altogether inappropriate.

All thesc considerations have tended to make Durkheim’s interpretation of
punishment well known but little used. And likce all theories which survive in

' Sce ez my ‘Durkheim’s ‘Theory of Punishment: A Critique’ in D. Garfand and P. Young

(eds.), The Power to Punish {London, 1983), which is at pains to rcject the Durkheimian
framework, cven though it stresses some positive aspects of Durkheim’s work.
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classroom textbooks rather than in research and serious discussion, this
important interpretation has come to be more and more bowdlerized as time
has gone on. The extensive discussion of Durkheim’s work which I will present
here is an attempt to recapture the subtleties and insights of his theory of
punishment and to present them in ways which are relevant to an understand-
ing of the present. As suggested in the previous chapter, my exploration of
Durkheim’s theory of punishment will assume thatit is not entirely determined
by his general social theory, so that aspects of the former will be able tosurvive
the criticism aimed at the latter. My contention will be that Durkheim’s
questions about the moral basis of penal law, about the involvement of
onlookers in the penal process, about the symbolic meanings of penal rituals,
and about the relationship of penal institutions to public sentiment, are all
questions which are worthy of our close attention, even when the answers
which Durkheim suggests are not themsclves convincing. 1 will also assume
that Durkheim’s theory is primarily an account of the motives, functions, and
significance which attach to legal punishment rather than an account of its
historical development. It is thus perfectly possible to reject his historical
account while retaining important aspects of his theory. Finally, I will
approach and evaluate Durkheim’s interpretation of punishment not as a
once-upon-a-time account but as a means of understanding punishment loday,
in modern society.

Certainly there arc compelling reasons to doubt the immediate relevance of
Durkheim’s interpretation. We now live withina developed division of labour,
and in a contested moral order where collective public ritual no longer has a
very prominent place. ‘Society’ no longer punishes—if it cver did—but
instead delegatcs this function toa state apparatus and to specialist institutions
on society’s margins. Emotive acts of vengeance have long since become
taboo—at least in official conduct—and have been displaced by what appear
to be rational processes of crime control; and so on. But these discrepancies
form an interpretative challenge rather than a refutation; they show the work
which has to be done if we are to think through Durkheim’s theory to an
understanding of its field of application. Durkheim was well aware of the
differences between simple and advanced socicties—his whole life’s work was
devoted to understanding such changes. And, in full awareness of these
differences, he insisted that his interpretation of punishment was appropriate
to modern socicties as well as to primitive ones. His argument is that despitc
thc appearance of modern punishment, and whatever the contrary intentions
of its administrators, the clementary characteristics he identified in primitive
societies still underpin our practice and give it its truc meaning. Durkheim
claims to be speaking to us and to our society, though like his contemporary
Sigmund Freud, he is well aware that we will resist his propositions and find
them strange.

In the pages which follow T will first give an exposition of the theory of
punishment which is devcloped in Durkheim’s work, and then later pursue in
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more detail the individual themes and clements which compose this o<9.m:
account. The first, expository section which forms the rest of this ormm.:nq will
endeavour to give an accurate paraphrasing of Durkheim’s work, taking care
to stick to the texts and trying to reconstitute their meaning. The nrwvﬁnn
which follows on from this, though, will be much more exploratory, w:a.i_: be
concerned to think through Durkheim’s questions and w:m_v\momﬂ using the
work of other theorists as well as contemporary material on punishment to
explore their validity and relevance today. .

Punishment is discussed at many points in Durkheim’s work but there are
three major texts which set out his theory at length: The b.N.S.:.e.: of Labour
(1895), ‘Two Laws of Penal Evolution’ (1902), and the university lectures
which came to form Moral Education (1902-3). Although each of these texts
comes at the problem from a slightly different angle, and wmnr onc develops
and refines the theory i certain ways, the underlying essentials of the theory of
punishmentare consistently presented and unchanging throughout. Moreover,
many of Durkheim’s other texts—particularly H\E NRSS:QQ Forms of the
Religious Life and Primitive Classifications— contain discussions (for wxp:%_ow of
the nature of the sacred, of ritual practices, of collective representations) which
‘lluminate while remaining consistent with the basic elements of his account of
punishment. Whercver it scems helpful, I will use these later texts to explicate
or enlarge upon Durkheim’s earlier conceptions.

9. THE THEORY OF PUNISHMENT IN Tue Diviston oF LABOUR

The Division of Labour is Durkheim’s masterpicce, in the original mozmm.o», :ﬁ:
term. It is the carly text which sets out the fundamental problems which s:.:
form his life’s work and which provides the necessary intellectual tools for Hro:,
analysis. In it, Durkheim’s central concern is with H.ro o?.w:mw:m nature of
social morality and social solidarity, and hisextensive discussionof punishment
is undertaken as a means of illuminating that larger problem.

Durkheim secs punishment as a social institution which is first and last a
matter of morality and social solidarity. The existence of strong bonds o?ﬁoq.u._
solidarity are the conditions which cause punishments to come mvw:r and, in
their turn, punishments result in the reaffirmation and strengthening of these
same social bonds. Durkheim is, of course, aware that these moral mmmnnﬁ.m are
not uppermost in our social experience of penal Ewn.aoo. Like most institutions,
punishment is generally understood in terms of its :E:%::.y instrumental
tasks—the control of crime, the enforcement of law, the restraint of offenders,
and so on. But then much of social morality is, for Durkheim, unspoken, latent,
taken for granted. Indeed itis a characteristic of modern mon._o.s\ that the moral
bonds which tie individuals together are embodied within acts such as
contracts, exchanges, or interdependencics which appear, on their w:.l,wnov to
be purcly matters of rational self-interest. D:l%&.:ﬂ,w analysis Omm::_mr::::
—like his analysis of the division of labour itself—is thus a dcliberate and
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counter-intuitive attempt to bring into view these submerged moralities and
thereby to elucidate punishment’s moral significance and moralizing social
functions. As we have seen, Durkheim’s concern in pointing to the moral
content of instrumental action was to make this morality more self-conscious
and thereby allow it to be better preserved and developed. 1t seemed to him
that such a task was particularly urgent in the penal realm because, as
Durkheim frequently mentions, many turn-of-the-century penologists were
intent upon removing all traces of moral censure from penal law, and giving it
a purely technical character as a form of treatment and rehabilitation.

How, then, are we to understand punishment as a moral form of social
action? In what precise sense is punishment a cause and yet also an effect of
social solidarity? Durkheim begins his discussion of punishment with an
analysis of the crimes against which punishments are used. Crimes, as he
points out, are not ‘given’ or ‘natural’ categories to which societies simply
respond. The content of such categories changes from place to place and from
time to time and is a productofsocial norms and conventions. Moreover, crimes
are not always or everywhere equivalent to acts which are harmful to society,
or contrary to the public interest. They are not, then, merely prohibitions
made for the purpose of rational social defence. Instead, Durkheim argues that
crimes are those acts which seriously violate a society’s conscience collective.’
They are essentially violations of the fundamental moral code which society
holds sacred, and they provoke punishment for this reason. It is because
criminal acts violate the sacred norms of the conscience collective that they
produce a punitive reaction. Where social rules of a less fundamental naturc are
violated, the violators can be sanctioned by other means—for example by
means of restitutive laws and regulatory sanctions. But crimes are, in effect,
moral outrages which ‘shock’ all ‘healthy consciences’ and give rise to a
demand for punishment rather than any lesser form of social reaction.®

So far, Durkheim has argued that it is the connection with sacred things and
fundamental values which gives crime a grave moral significance and which
necessitates a punitive response. At this stage, he pauses to qualify the
argument in one important respect. He points out that while most criminal
offences are recognizably violations of cherished moral values, thercis also a
classof criminal acts which do notstrike all ‘healthy consciences’ as outrageous

and yet are deemed criminal none the less. The crimes in question are offences .

against the state, which, he says ‘are more severely repressed than they are
g ) ) y y rep y

® Durkheim defines ‘the conscience collective or commune’ as ‘the totality of beliefs and sentiments
common to the average citizens of the same society [whieh] forms a determinate system which has
its own life’. Durkheim, The Division of Labor, p. 79. For a discussion sce S, Lukes, Emile Durkheim:
His Life and Work (London, 1973), pp. 4-6, and also S. Lukes and A. Scull (cds.), Durkheim and the
Law (Oxford, 1983), introd.

% Durkheim, The Division of Labor, p. 73. Durkheim here simply assumes the existence off
criminal acts as a feature of socicty. In his book The Rules of Sociological Method (New York, 1938) he
argues that acts which breach social norms will necessarily be a feature of any society. This is the
famous ‘crimie is normal’ argument, which links up with the one developed here.
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strongly reproved by general opinion’.” The existence of such crimes scems to
raise problems for Durkheim’s theory, because it suggests that not all crimes
are violations of the conscience collective. As he points out, the definition of such
conduct as criminal and punishable might be thought of as being an act of the
governmental power, operating independently of collective sentiments, thus
denying the absolute bond which Durkheim posits between legal punishment
and collective morality. However he resolves this difficulty by arguing that the
state is, in eflect, the guardian of the collective sentiments, whose ‘primary and
principal function is to create respect for the beliefs, traditions and collective
practices: that is, to defend the common conscience against all enemies within
and without’.? The state is thus conceived as a kind of secular priesthood,
charged with protecting sacred values and keeping the faith. It becomes the
‘symbol and living expression” of socicty’s collective beliefs—‘the collective
type incarnate’ so that offences against its powcers are viewed as offences
against the conscience collective itself.” The linkage between punishment and
collective sentiments thus survives intact after all.

One must ask, however, why it is that violations of collective sentiments
must always result in a punitive response. What causes crimes to be punished
rather than dealt with in some other way? In making this step in the argument
Durkhcim provides a complex and intriguing discussion which touches upon
the nature of sacred things, the psychology of moral outrage, and the social-
psychological mechanisms which give force and authority tosocial conventions.
We should therefore take some care to grasp precisely what he is saying. The
starting-point for his discussion is the insistence that at least some criminal
laws have the status not merely of conventions or regulations but of sacred
prohibitions which command widespread assent: ‘what gives penal law its
peculiar character is the . . . extraordinary authority of the rules which it
sanctions.”'? According to Durkheim, the violation of sacred values always
produces an outraged response. The criminal act violates sentiments and
cmotions which are deeply ingrained in most members of society—it shocks
their healthy consciences—and this violation calls forth strong psychological
reactions, even among those not directly involved. It provokes a sense of
outrage, anger, indignation, and a passionatc desire for vengeance.

So penal law rests, at least in part, upon a shared emotional reaction caused
by the criminal’s desecration of sacred things. But despite the importance of
this point for Durkheim’s theory, his psychological account of such reactions is
actually fairly cursory. He stresses that our commitment to these collective
values has the character of a deeply held religious attachment. They are
‘strongly engraven’ on our conscicnces, ‘cherished’, ‘deeply felt’. They occupy
a position of depth in our psychic organization, and arc thus fundamental to
who we are. Unlike abstract ideas, to which we attach ourselves on only a
superficial level, and in which we can tolerate contradiction, these deeper

" Durkheim, The Division of Labor, p. 82.

8 Ibid. 84. 9 1bid. 19 Tbid. 141.
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moral feelings have a force and importance which brooks no disagreement:
‘... when itis a question of a belief which is dear to us, we do not, and cannot,
permit a contrary belief to rear its head with impunity. Every offence dirccted
against it calls forth an emotional reaction, more or less violent, which turns
against the offender.’"!

Crimes are offences against socicty’s sacred moral order which in turn
corresponds to deeply held sentiments within society’s individual members.
Crimes are thus a violation of society’s morality and a personally felt outrage
against every ‘healthy’ individual. The result is a passionate, hostile reaction
on the part of the public which demands the offender be punished. For
Durkheim, then, ‘passion . . . is the soul of punishment’, and vengeance is the
primary motivation which underpins punitive actions.'?

In order to substantiate this contention, Durkhcim turns to the actual penal
practices of various societics, and shows how such vengeful passions manifest
themselves. Less cultivated socicties exhibit this trait clearly enough, he says,
since they tend to ‘punish for the sake of punishing’ and ‘without secking any
advantage for themselves from the suffering which they impose’.'? In such
societies, punishments continue, unlimited by other considerations, until all
passion is spent, often pursuing the criminal beyond death itself or clse spilling
over on to the punishment of innocents such as the offender’s family or
neighbours. In modern socicties, one has to look harder to see the operation of
these vengeful passions in punitive action, since such emotions have been
officially denied and displaced by more reflective, utilitarian concerns. Nowadays
we claim that it ‘is no longer wrath which governs repression, but a well
premeditated foresight’.'* But Durkheim insists that it is merely our under-
standing of punishment which has changed, not its reality: ‘the naturc of a
practice does not change because the conscious intentions of those who apply it
are modified. It might, in truth, still play the same role as before, but without
being perceived.”'® As proof of the continuing role of vengeance in modern
punishment he points to our continuing retributive concern to make the
punishment fit the crime, as well as to ‘the language of the courts’ which
continues to express a strong concern with public denunciation.'® Modern
penal systems may try to achieve utilitarian objectives, and to conduct
themselves rationally and unemotively, but at an underlying level there is still
a vengeful, motivating passion which guides punishment and supplics its
force. According to Durkheim, ‘the nature of punishment has not been
changed in essentials’. All that can be said is that

"' Ibid. 97-8.

"2 Tbid. 86.

¥ Ibid. 85-6.

'+ For this passage I have used the new trans. by W. 1. Hall, of The Division of Labour (London,
1984) quoted in Lukes and Scull {eds.), Durkheim and the Law, p. 60, in prefercnce to the Simpson
trans. to be found at p. 86 of The Division of Labor (New York, 1933). Elsewhere I rely upon the
Simpson version.

'* Durkheim, The Division of Labor, p. 87. 'S 1bid. 88.
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the need for vengeance is better directed today than heretofore. The spirit of foresight
which has been aroused no longer leaves the field free for the blind action of passion. Tt
contains it within certain limits; it is opposed to absurd violence, to unreasonable
ravaging. More clarified, it expends less on chance. One no longer sees it turn against
the innocent to satisfy itself. But it nevertheless remains the soul of penality."”

Thus for both modern and primitive societies, Durkheim presents a very
forceful and distinctive interpretation of punishment. To think of punishment
as a calculated instrument for the rational control of conduct is to miss its
essential character, to mistake superficial form for true content. The essence of
punishment is not rationality or instrumental control—though these ends are
superimposed upon it—the essence of punishment is irrational, unthinking
emotion fixed by a sensc of the sacred and its violation. Passion lies at the heart
of punishment. It is an emotional reaction which flares up at the violation of
deeply cherished social sentiments. And although institutional routines will
modify these accesses of rage, and strain to use them in a productive way, the
dynamic and motivating force of punishment is emotional and unreflecting: it
is an authentic act of outrage. The force and energy of punishment, and its
general direction, thus spring from sentimental roots—from the psychic
reactions commonly felt by individuals when sacred collective values are
violated. So although the modern state has a near monopoly of penal violence
and controls the administration of penalties, a much wider population feels
itself to be involved in the process of punishment, and supplies the context of
social support and valorization within which state punishment takes place.'®
Thus while some accounts of punishment sec only two parties involved in
punishment—the controllers and the controlled, Durkheim insists upon a
crucial third element—the onlookers, whose outraged sentiments provide a
motivating dynamic for the punitive response.

So far, Durkheim’s account of punishment has been primarily motivational
and psychological—though he does ground these psychic clements within a
theory of sacredsocial values. Itdepicts punishment asan expressive institution
—a realm for the expression of social values and the release of psychic cnergy.
Strictly speaking, it has no ‘objective’ or ‘intended goal’. It is not a means to an
end. Punishment simply occurs in the nature of things. It is a collective
reaction sparked off by the violation of powerful sentiments—like the sparks
that fly when someone disturbs an electric current. But this much forms only
half of Durkheim’s account, for it is at this point that he moves to a fully
sociological explanation and describes how these individual passions produce,
in the aggregate, a more powerful and more useful social outcome.

"7 Durkheim, The Division of Labor, p. 90.

" Ibid. 102. *As for the social character of this reaction, it comes from the social nature of
the offended sentiments. Because they are found in all consciences, the infraction committed
arouscs in those who have evidenee of it or who learn of its existence the same indignation.
Everybody is attacked; consequently everybody opposes the attack.
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The passions provoked by crime arc, in their immediate origin, the spon-
tancous reactions of individuals. But in being voiced collectively and at the
same time, these reactions reinforce cach other and give rise to an important
social consequence. In effect, ‘crime brings together upright consciences and
concentrates them’.!® It serves as an occasion for the collective expression of
shared moral passions, and this collective expression serves to strengthen
these same passions through mutual reinforcement and reassurance.?’ In
effect, the social reality of the moral order is demonstrated by this collective,
punitive response and is thereby further strengthened. The important point
that Durkheim is making here is that the moral order of society—and hence its
solidarity—rests entirely upon its sanctioning in social convention. When
crimes occur which violate the norms of social life, these norms are weakencd
and shown to be less than universal in their binding force. The effect, however,
of the upswelling of a collective passionate reaction to such crimes is to give a
powerful demonstration of the real force which supports the norms, and
thereby rcaffirm them in the consciousness of individual members. This
functional outcome effectively completes a virtuous circle set off by crime. The
existence of a sacred moral order gives rise to individual sentiments and
passionate rcactions, which in turn demonstrate the existence and reinforce
the strength of the sacred moral order. Crime and punishment, for Durkheim,
are important in so far as they sct this moral circuitry in motion.

So, having begun by emphasizing the emotional, expressive, non-utilitarian
roots of punishment, Durkheim then introduces what onc might call his
paradox of higher utility. For he proceeds to argue that punishment does, after
all, achieve a definite end or objective. But it is not the petty calculation of
social controllers which makes punishment useful—these attempts rarely
succeed in their control and reform ambitions. Instead it is the common
expression of outrage that turns out to have a spontancously functional effect.
These outbursts of common sentiment—concentrated and organized in the
rituals of punishment—produce an automatic solidarity, a spontaneous re-
affirmation of mutual beliefs and rclationships which serve to strengthen the
social bond:

Although [punishment] proceeds from a quite mechanicai reaction, from movements
which are passionate and in great part non-reflective, it does play a useful réle. Only
this réle is not where we ordinarily look for it. It does not serve, or else only serves quite
secondarily, in correcting the culpable or in intimidating possible followers. From this
point of view its efficacy is justly doubtful and, in any case, mediocre. Its true function is

'Y Ibid. 102.

20 ‘We have only to notice what happens, particularly in a small town, when some moral
scandal has just been committed. They stop each other on the street, they visit each other, they
seek to come together to talk of the event and to wax indignant in common. From all the similar
impressions that are exchanged, from all the temper that gets itself expressed, there emerges a
unique temper, more or less determinate according to the circumstances, which is everybody’s
without being anybody’s in particular. This is the public temper.’ Ibid. 102.
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to maintain social cohesion intact, while maintaining all its vitality in the common
conscience.”!

Punishment then, like all moral phenomena (including human beings them-
selves), has a dualistic character.? It is at once a matter of individual psychic
cmotion and, at the same time, onc of collective social morality. These two
aspects coexist within a functional spiral which helps create and re-create
social cohesion. This, for Durkheim, is the character of punishment in all
socictics—modern or primitive.

For the sake of'balance, one ought to stress that punishment is by no means
the sole process which contributes towards social cohesion—religious rituals,
family life, education, economic exchange all have similar consequences. And
it 1s also worth noting that solidarity-through-punishment is clearly more
important in some societics than in others, as Durkheim himself points out.”?
It is the thesis of The Division of Labour that penal law, and the common
conscience which it enforces, play a central role in the cohesion of simple
socicties—it is in fact the very basis of mechanical solidarity. In modern,
organic society, on the other hand, the division of labour becomes the
predominant source of soliddrity—‘the principal bond’—so that penal law
and common values come to play a much reduced but none the less essential
role.?* In effect, the conscience collective of modern societics ccases to be a
pervasive, intensive force which demands a religious conformity in every
sphere of life. Instcad it occupies a much shallower, but nonc the less
important sphere operating as the guardian of those fundamental values (such
as ‘freedom’ and ‘individualism’) around which modern moral and social
diversity flourish. As Durkheim puts it, *. . . the common conscience is [not]
threatened with total disappearance. Only, it more and more comes to consist
of very general and very indeterminate ways of thinking and feeling, which
leave an open place for a growing multitude of individual difference’.?” In this
sensc then, ‘. . . mechanical solidarity persists even in the most eclevated
socicties’, and along with this solidarity there persists the fact of penal law and
of punitive responses to crime.?%

The final point concerning punishment in The Division of Labour draws
attention to the orgenized nature of this collective punitive response. Durkheim
describes how the spontancous social action of the outraged community comes
to be institutionalized in the form of a tribunal and a penal apparatus, charged
with the expression of public feeling and the carrying out of the punishment
itself. Once established, this governmental agency continues to draw its force
and authority from the common conscience: its powers are thus derivative and

2 Durkheim,*The Division of Labor, p- 108.

* On Durkheim’s conception of human nature see “he Dualism of Human Nature and its
Social Conditions’ in K. H. Wolff (ed.), Essays on Sociology and Philosophy (New York, 1964},

** “I'he part that [punishment] plays in the general integration of society evidently depends
upon the greater or lesser extent of the social life which the common conscience embraces and
regulates.” Durkheim, The Division of Labor, p. 109.

* fbid. 173. * 1Ibid. 172.

6 Ibid. 186.
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based in public feeling. At the same time though, the fact of institutionalization
has important consequences. It gives added strength to the moral order by
‘realizing’ it in practical and continuing ways. It also cnsures the existence of
routine procedures and formal occasions which will help evoke the proper
moral responsc to criminality, while simultaneously moderating the expression
of moral passions and putting them to proper use. But where other theorists
would interpret these developments as the supplanting of emotion by calculation,
rationality, and administrative forms, Durkheim holds on to his conception of
punishment by viewing these institutions in a different light. For him, the
institutions of penality function less as a form of instrumental rationality and
more as a kind of routinized cxpression of emotion, like the rituals and
ceremonices of a religious faith.

3. THE TWO LAWS OF PENAL EVOLUTION

The discussion of punishment presented in The Division of Labour gives an
extended account of the sources, the functioning, and the social significance of
‘penallaw’. [tsays nothingatall, however, about the actual forms of punishment
—about the apparatuses, institutions, and substantive measures through
which ‘punitive reactions’ are concretely realized. Nor does it provide punish-
ment with a history. Apart from noting that modern socictics are more
circumspect about the act of punishing, and no longer do so in ‘so material and
gross a manner’ as formerly, there is no discussion whatsoever of historical
change.?” In fact, Durkheim’s only concern with such matters in this section of
The Division of Labour is a negative onc. He strenuously denies the relevance of
history in respect of penality’s functioning and its essential underlying character,
claiming that, despite all appearances: ‘punishment . . . remains for us what it
was for our fathers.’?®

A theory of punishment which gives no place to historical change and says
nothing about penal forms leaves too many questions unanswered, so it is no
surprise to find Durkheim returning to these issucs some years later in an essay
“The Two Laws of Penal Evolution’, first published in 1902. Without announcing
itself as such, this paper is essentially an attempt to round out the original
theory of punishment, showing how the facts of penal history can be brought
within its terms and interpreted in accordance with them. It thus represents an
extension and a substantiation of the ecarlier work; a kind of empirical
demonstration of the theory’s explanatory power. With the exception of one
important qualification—to do with the cffects upon punishment of absolutist
governments—the basic theoretical framework of the original is preserved
intact, while its implications and insights are considerably extended.

In essence, Durkheim’s essay addresscs a paradox. It is faced with the
evident historicity of punishment—the abundant evidence which shows that

*7 Ibid. 89. “4 Ibid.
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penal methods have changed substantially over the course of time—but it also
wishes to defend a thesis which asserts the ahistorical, unchanging character of
punishment as a social process. The resolution of the problem lies in the
argument that since the nature of social organization and the conscience collective
change over time, such changes considerably alter the kinds of sentiments and
passions provoked by criminal violations. Different passions, as wecll as
different forms of social organization, give rise to different penal forms, so that
although punishment is still an expression of collective sentiments, and a
means of reinforcing them, the forms which it takes will have altogether
changed. Durkheim’s thesis is thus considerably refined by distinguishing
between the forms and the functions of punishment. It now states, in effect,
that it is the underlying mechanisms and functions of punishment which stay
counstant, while its institutional forms undergo historical change. However, in
ordcr to reach this position, Durkheim has to demonstrate precisely how
different forms of collective morality give rise to different forms of punishment.
This demonstration forms the substance of his essay.

The major changes which penal history displays are of two kinds, according
to Durkheim. The intensity of punishment has tended to become less, as
societies have become more advanced and, at the same time, deprivation of
liberty by imprisonment has emerged as the preferred form of punishment,
replacing the various capital and corporal methods which pre-existed it. The
general pattern of cvolution which he describes is thus one of decreasing penal
severity and increasing reliance upon the prison, the two movements going
hand in hand with cach other and with the wider evolution of socicties from
‘simple’ to ‘advanced’ social types. The general pattern is not, however,
definite or uninterrupted. He is careful to point out that ‘the succession of
societics does not take a unilinear form’; since societics develop at differcnt
rates and from different starting-points.? More importantly, he also argues that
another, separate factor—the nature of political power—can independently
influence punishment and bring about countcr-cvolutionary changes in its
form. I will discuss this ‘extrancous’ influence in a momeut, but first it is
necessary to show how the general pattern is explained.

Durkheim accepts the conventional historical opinion of his contemporaries
that ‘intense’ or ‘scvere’ punishments are generally characteristic of simple
societies, and that modern-day societics have become considerably more
lenient in their penal methods. As confirmation of this he presents a cataloguc
of the atrocities and forms of suffering inflicted by the penal codes of various
ancient societies, though this is more by way of an illustration than an
empirical proof. A typical example is the following: ‘among the various tribes
of Syria’, Durkheim tells us, ‘criminals were stoned to death, they were shot
full of arrows, they were hanged, they were crucified, their ribs and entrails

% [, Durkheim, ‘Two Laws of Penal Evolution’, Année sociologique, 4 (1901), 65-95. Repr. as ch.
4, “The Evolution of Punishment’, in Lukes and Scull (eds.), Durkheim and the Law. The quotation
in the text is from p. 103 of Lukes and Scull.
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were burned with torches, they were drawn and quartered, they were hurled
from clifls . . . or they were crushed bencath the fect of animals, cte.* By itself,
this is insufficicntly precisc to give an adequate understanding of Syrian penal
practices (onc wishes to ask were all criminals treated in this way? Were other,
lesser methods also used? Which sanctions were most common? And so on)
but in showing the use of methods which would be considered excessive or
barbaric in late-nincteenth century France, it seems to give some support to
the conventional view.

According to Durkheim, simple socicties have resorted to draconian penal
measures because of the intensity of the conscience collective which prevails in
such socictics. Their characteristic social morality is itself severe, rigid, and
demanding, being wholly religious in form and representing all of its rules as
transcendental laws, authorized by the gods. Within such socictics, individuals
are deeply imbued with a sense of the sacred character of social rules, and
conformity to the rules is regarded as a sacred duty which is rigorously policed.
Indeed, since social solidarity here rests mainly upon the sharing of collective
beliefs—there being no extended division of labour to produce organic
solidaritics—Durkheim implies that the very existence of socicty itself depends
upon their strict enforcement. In these circumstances any violation of the
common conscicnce becomes a grave threat to society and an affront to deeply
held religious beliefs. It consequently provokes an intensely violent reaction
which manifests itself in suitably violent penal forms. The vehemence and
torments of carly penal systems are thus the product of a religious morality
which can brook no opposition for fear of avenging gods and social collapse.

In contrast, the collective sentiments which exist in more advanced socicties
are less demanding and occupy a less prominent place in social life. As we saw
carlier, modern organic socicties arc characterized by moral diversity and the
interdependence of co-operating individuals, cach of whom is to some extent
differentiated and unique. The collective beliefs which these individuals share
do not have the character of intensive religious prohibitions which regulatc all
spheres of lifc by strict decree. Instcad, the common belicfs emphasize, above
all, the value of the individual and correlative virtues such as frcedom, human
dignity, rcason, tolerance, and diversity. Such values, being collective and
inscribed in the foundations of'social life, are still accorded a kind of transcend-
ental status, and are deeply cherished in the consciences of individuals. But the
tonc and quality of these sentiments are markedly different from the stern,
religiously sanctioned beliefs of carlicr times. By its very nature, this new
moral faith invites reflection and rational consideration in cthical matters: it
nolonger representsitselfas theimperious will of gods who must be unquestion-
ingly obeyed. As a conscquence, social morality has a different psychological
resonance—a different place in the psychic structure—and so gives rise to a
more moderate reaction whenever its tenets are violated.

39 Ibid. 108.
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Durkheim indicates this crucial difference by mecans of a distinction between
‘religious criminality’ and ‘human criminality’. Virtually all offences against
the conscience collective of a simple society have the status of ‘religious criminality’.
As such, these offences provoke a veritable horror amongst the reverential
onlookers, whose revulsion at this abomination, and whose fear of its con-
sequences, drive them to take violent measures against the criminal. Religious
passions arc thus the source of atrocious punishments, and indeed it is
precisely because a deity has been attacked that such punishments secem to
show little concern for the offender’s suffering, ‘for what is an individual’s
suffering when it is a question of appcasing a God?”®' By contrast the
criminality typical of sccular, modern socictics is ‘human criminality’, i.c.
offences against persons and their property. Such crimes still provoke strong
reactions, and stiil give rise to a public demand for punishment, but, as we
have seen, the sentiments involved in this reaction are qualitatively different,
since *. . . the offence of man against man cannot arousc the same indignation
as an offence of man against God’.** Morcover, with the rise of humanism and
individualism, a new dialectic finds its way into punishment. For, as Durkheim
points out, the same moral sentiments which are outraged when an individual
is offended against are moved to sympathy at the sight of the offender’s own
suffering when he or she is punished. The consequence is that ¢. . . the same
cause which sets in motion the repressive apparatus tends also to halt it. The
same mental state drives us to punish and to moderate the punishment. Hence
an extenuating influence cannot fail to make itself felt.”** The combined result
of thesc interlinked changes is to make the average intensity of punishments in
modern socicties much less than was formerly the case.

The intensity of punishment, then, is scen to be a direct consequence of the
nature of the conscience collective, and the development of a modern, secular
morality tends automatically to bring about a general diminution in the
sceverity of penal measures. Durkheim stresses that this evolution represents a
change in the quality of the collective sentiments rather than a simple
weakening of their strength. ‘It is no longer that hively emotion, that sudden
explosion, that indignant bewilderment aroused by an outrage dircected
against a being whose value immecasurably surpasses that of the aggressor; it is
morec that calmer and more reflective emotion provoked by offences which take
place between equals.’®* The collective sentiments of modern socicties are not
a watered-down version of an older morality: they form a wholly different
mentality, with different practical consequences.

Itis in terms of the quality of collective sentiments and their consequences
for penal mecasurcs that we can understand, also, the major qualification
Durkheim introduces into his evolutionary account. He points out that the
corrclation between social types and the intensity of punishment is complicated
by another, independent factor, namely, the emergence of absolutist political

U Durkheim, The Division of Labor, p. 124.

*2 Ihid. 125. * Ibid. 126. * 1hid. 130.
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regimes. Absolutist governments arc characterized by an absence of limiting
restraints on their powers, a capacity to assume an ascendancy over the rest of
society, and a tendency to treat individual subjects as if they were the vao:v\
of the state rather than its citizens. Such governmental forms can occur in any
social type, so they arc independent of the gencral pattern of change which
leads societics to become more organic and punishments to become more
lenient. The relevance of absolutism to this discussion is that absolutist
governments arc notoriously prone to the use of draconian modes of v::mmvBoE.
As Durkheim notes, ‘the apogee of the absolute monarchy coincides with the
period of the greatest repression”.*?

Absolutism thus has the same consequences for punishment as do the
collective sentiments of simple socictics, even though they appear to exist
independently of one another, so Durkhcim is mogoa.”o no:m.no:.ﬂ %.._m Eo,d_oa
of a separate cause for the same effect. In the event, his solution is a.mm.::_:m?
simple. He argucs that the power and charisma ofan absolute ruler gives rise
to a kind of religious aura which surrounds this apparently superhuman
power. The revival of the religious idiom imparts a divine a:m:S.\ to laws and,
thus, a sacrilegious quality to their violation which in turn increases the

violence with which crimes are punished:

wherever the government takes this form, the one who controls it appears to peopleas a
divinity. When they do not make an actual God of him, they at the very least see in :..n
power which is invested in him an emanation of divine power. m.M%B that moment, this
religiosity cannot fail to have its usual effects on punishment.’

In effcct then, punishment is always to be understood in terms of the quality of
collective sentiments, though the latter may be shaped by governmental forms
as well as by the structures of social organization and morality. \y.vmo_:amﬁ
governments in advanced socicties arc an obvious example o~,. ::.w go:_.u_n
conditioning, but Durkheim also illustrates the obverse casc in his discussion
of the ancient Hebrews. Here he notes that the Hebrew penal code was more
lenient than one would expect in such an undeveloped social type, and
accounts for this by pointing to the non-absolutist political organization of that
socicty, and the fact that ‘the temper of the people remained profoundly
democratic’.?” By linking democracy to leniency of punishments, and tyranny
to severity, Durkheim effectively restates Montesquieu’s doctrine of the
politics of punishment, though he does so within a much morc developed
theory of how these linkages are made.

So far, Durkheim’s discussion of the changing form of penal measures has
been exclusively concerned with the ‘intensity’ or the ‘quantity’ o?::mmra.osﬁ
involved. A very large and disparate cataloguc of ancicnt punishments E<o_<5m
all sorts of different techniques, arrangements, and symbolic meanings arc
treated simply as examples of ‘severe’ punishment, while the various forms of
modern punishment, particularly imprisonment, arc reduced to so many

% Ihid. 112. # 1bid. 129. 57 Ihid. 109.
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examples of ‘leniency’. One should not be surprised at this, Durkhecim’s
theory views vengeful emotion as the immediate source of punishment, so he is
casily led to sce penal forms in terms of the amount of violent passion they secem
to manifest. We should, however, bc aware that there arc always other
dimensions involved in the forms which penal measures take. Penal sanctions
always have a specific organization and a specific institutional form. They
inflict suffering in a particular way, using particular techniques, distinctive
procedures, and particular symbolic forms of sclf-representation. Concrete
sanctions arc never just a matter of more or less intensity.

Durkheim’s sccond ‘law of penal evolution’ begins to address this further
problem of the ‘quality’ rather than the ‘quantity’ of punishment. It states
that: ‘deprivations of liberty, and of liberty alone, varying in timc according to
the seriousness of the crime, tend to become more and more the normal means
of social control.”*® However, for the most part, he tends to treat the prison as
an example of modern leniency in punishing, rather than a specific penal
measure with definite attributes. He begins by pointing out that a consequence
of punishment’s teudency to become more lenient as socicties developed was
the eventual necessity of abandoning practices such as executions, mutilations,
tortures, etc. and replacing them with less severe measures. The new institution
which tends to replace the old atrocities—the prison—is, according to Durkheim,
itself the product of the same processes which tend to decrease the severity of
punishment. The break-up of undifferentiated societics and the development
of individualism ended the cthic of collective responsibility and also increased
social mobility, necessitating the use of places of detention for offenders
awaiting trial. At the same time another social process—the differentiation of
the organs of government—began to manifest itself in the construction of
functional buildings (the manorial castle, the royal palace, fortresses, city
walls, and gates) and the development of military and administrative capacities
which would eventually provide the architectural and managerial conditions
necessary for incarceration. Thus the social nced for a place of detention
became marked at the same time (and from the same causes) as the material
conditions for such an institution. Once established, the prison lost its purely
preventive or custodial character and took on more and more the characterofa
punishment in itself. Gradually, says Durkheim, it became the ‘necessary and
natural substitute for the other punishments which were fading away’.*”

In many respects this is a limited and disappointing account of the rise and
social basis of a major modern institution. The connections which Durkheim
makes between the prison and the modern forms of organization and morality
are superficial and rather obvious, when one might have expected a more
penctrating discussion. The targeting of ‘liberty’ as the object of punishment,
the intensive focusing upon the individual in prison cells, the efforts at moral
reform characteristic of penitentiary regimes, or indeed the de Tocquevillian

* Durkheim, The Division of Labor, p. 114. * ibid. 120.
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irony which leads liberal democratic societies to institute the despotic tyranny
of prison regimes—all these issues scem to present themselves as obvious and
urgent questions, which at least in principle are fully explicable within
Durkheim’s theoretical framework. Yet they are not even touched upon here
or elsewhere in Durkheim’s work.

Durkheim ends this historical essay with a paragraph which refers not to the
past but to the present. Recalling his general argument that penal forms are
caughtup in and changed by the cvolution of social moralities, he suggests that
this process of change ‘explains the state of crisis in which the penal law of all
the civilized peoples is found’.** Morcover, he goes on to indicate, albeit a little
obliquely, thatimprisonment—which throughout the whole essay had stood as
the exemplary form of modern punishment—is increasingly an anachronism
which is out of kecping with the framework of contemporary life: ‘we have
arrived at the time when penal institutions of the past have cither disappeared
or arc surviving by not more than force of habit, but without others being born
which correspond better to the new aspirations of the moral conscicuce.™!
Quite what Durkheim means by this statement is not apparent from the essay
which procceds it. We arc not told in what ways the current forms of
punishment—presumably meaning the deprivation of liberty—are out of
correspondence with the new moral conscience. Nor arc we pointed to new
penal measures which might better express these collective sentiments. Indeed
by raising this important question Durkheim simply draws attention to his
own failure to specify in detail the kind of links which pertain, or should
pertain, between penal forms and social sentiments.

Durkheim in fact returned to this question very soon afterwards, though ina
different context and in a different fashion. In his Sorbonne lectures on moral
education of 1902-3 in which he discussed the role of the school in socializing
individuals, he was led to consider the proper forms of punishment which
would be appropriate to such a task. In the course of that discussion Durkheim
further claborated his theory of punishment and also proposed a number of
more precise specifications as to the forms which penal measures should take.
It is to that discussion that I now finally turn.

4. PUNISHMENT AS MORAL EDUCATION

Durkheim’s most detailed and concrete discussion of punishment is also,
paradoxically, the one which is least well known to sociologists and penologists.
In all the literature on Durkheim and punishment there is barely a single
reference to what might be considered his final theoretical statement on the
matter. This statement occupies fully three chapters of his work on Moral
Education and provides us with his most fully developed, and also his most
subtle account of the moral importance and cffects of punitive measures. The

¥ Ibid. 131. " Ibid.
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scuting for this discussion is much more specific than in previous works, since
Durkheim is here concerned to describe the principles and pragmatics of
schoolroom education, but in fact this turns out to be a perfect sctting for
Durkheim to indicate the specific implications of his theoretical work. As he
concclives 1t, the task of modern cducation is to develop a sccular, rational
morality and to find the best means of socializing the child into this new
conscience collective. The role of punishment in this sctting is thus precisely the
same as its role in the wider socicty—it is an expression and an enforcement of
social morality—so hisdiscussion of punishment in the classroom is undertaken
as an cxtension of the theory which he had developed in his carlier work.

An important aspect of Durkheim’s argument is that modern sccular
moralitics—which arc open to rational discussion and do not depend upon the
mysticism and blind faith characteristic of religions—arc none the less
perccived to be in some way ‘sacred’ and ‘transcendental’. Even in modern
socicty, ‘the domain of morality is as if surrounded by a mysterious barrier
which keeps violators at arm’s length, just as the religious domain is protected
from the reach of the profanc. It is a sacred domain.’** This sensc of the
‘transcendent’ is, in Durkheim’s view, the authority of socicty and sotial
conventions as experienced by the individual, but it is none the less powerful
for being recognizably ‘man-made’ rather than divine. Preciscly because such
beliefs and sentiments arc perceived as transcending the individual, any
violation or infringement of their rules prompts the same violent reprobation
‘that the blasphemer arouses in the soul of the belicver’.* As Durkheim has
shown us before, offences against socicty’s sacred domain provoke a passionate
and a punitive response. But, as he points out more clearly in this context,
punishmentcannot by itselfcreate moral authority: on the contrary, punishment
implies that authority is alrcady in place and has been breached.** The
creation of that authority and sensc of the sacred is, in fact, a work of moral
training and inspiration which gocs on in the family, in the school, and
clsewhere throughout socicty. Punishment can only protect and regencrate
what is alrcady well constituted by other mcans—it is ancillary to moral
education, not its central part.

But if punishment is not the centre of social morality it is none the less an
cssential and necessary component of any moral order. For, as Durkheim takes
pains to point out, it has a crucial role in preventing the collapse of moral
authority. It cnsures that, once cstablished, the moral order will not be
destroyed by individual violations which rob others of their confidence in

authority. Punishment is thus a way of limiting the ‘demoralizing’ effects of

deviance and disobedience. As he puts it at one point: ‘punishment does not

¥ Durkheim, Moral Education, p. 10. ¥ 1bid. 9.

' As M. Kennedy points out, without alrcady-established rules and forms of authority,
‘punishment’ does not exist. 1t becomes merely retaliatory injury. Sce M. Kennedy, ‘Beyond
Incrimination: Some Neglected Aspects of the Theory of Punishment’, in W. J. Chambliss and
M. Mankoff (cds.), Whose Law? What Order? (New York, 1976).
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give [moral] discipline its authority, but it prevents discipline [rom losing its
authority, which infractions if they went unpunished, would progressively
erode.’*® Punishment’s role is to demonstrate the reality and actual force of
moral commands. Conventional rules can only command the prestige and the
authority of sacred things if it is shown that violators will indeed be punished,
and that the moral order has the strength to withstand direct attacks. Social
relations are thus like credit relations in this respcct—they depend upon trust
and upon being underwritten and guaranteed by a powerful agency. Breach of
trust, or doubts about the strength of the guarantor, can quickly lead to a
collapse of the credit system. Consequently, individual offences must be
punished, not just because of the individual harm that they do, but because of
the ramifications such violations might have at the level of the moral order
itself. There is thus a kind of ‘system requirement’ for punishment which is
most obvious in the classroom, where moral order is fragile and dependent
upon the teacher’s actions. In the case of socicty at large the same system
requirement exists, though it may be less casy to observe or to evidence. As
Durkheim puts it,

a moral violation demoralizes. . . . the law that has been violated must somehow bear
witness that despite appearances it remains always itself| that it has lost none ofits force
or authority despite the act that repudiated it. In other words, it must assert itselfin the
face of the violation and reactin such a way as to demonstrate a strength proportionate to
thatof the attack againstit. Punishment is nothing but this meaningful demonstration.**

Durkheim insists that this reasscrtion of the moral order is the primary
function of punishment, both in the classroom and in the courts. He is aware,
however, that this functional effect at the level of the system, is, in a sense,
automatic, and s not always well understood by the administrators of punish-
ment—whether they are teachers or criminal court judges. Consequently, he
wants to arguc that this ‘mcaningful demonstration’ of moral strength should
be the primary objective of punishing, as well as its primary function. This is to
say, he wants punishers to become conscious of punishment’s real moral
function, and to make this the focus of their endeavours. He therefore provides
an argument which moves from the abstractions of punishment’s social
functioning (which was his topicin previous works) to the concrete particulars
of how we ought to punish in specific cases.

He begins this argument by denying the conventional idea of punishment as
adeterrent instrument which can coercively control individual conduct. There
is, he says, evidence to show that ‘the prophylactic influence of punishment
has been exaggerated beyond all reality’, and it is casy to scc why.*’ By
themsclves, threats of unpleasant conscquences have no moral content. They
mercly present practical obstacles which stand in the way of the criminal’s
desires. As such thesc are no morc than * the professional risk of the

: Durkheim, Moral Education, p. 167.
* 1bid. 166. " lbid. 162.
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delinquent career’.*® Of course, the penal consequences of crime can be
onerous, but there are also real hardships involved in resisting temptation and
doing one’s duty, so that temptation will often win out if an amoral calculation
of interest is all that is involved. Utilitarian regulation of this sort can at best
provide a limited form of control—‘a police procedure . . . guaranteeing only
overt and superficial propriety’.*® Such threats act ‘from the outside and on
externals’—they ‘cannot touch the moral life at its source’.”® Morcover,
amoral punishments of this sort can actually be counter-productive. They risk
‘eliciting bad feelings’ and do nothing to improve the moral qualities of the
person involved.”!

In the light of these considerations, Durkheim argues, we ought to give up
thinking of punishment as a utilitarian instrument and instead consider it in its
true role, as an expressive form of moral action.” The proper task of
punishment is to uphold moral sensibilitics by censuring all offences against
them. In essence punishment is a means of conveying a moral message, and of
indicating the strength of feeling which lies behind it. Its point is ‘not to make
the guilty expiate his crime through suffering or to intimidate possible
imitators through threats, but to buttress those consciences which violations of
a rule can and must necessarily disturb in their faith’.>® Once we understand
that this is what punishment is actually about, it has important consequences
for the way we think about concrete sanctions. Thus it becomes apparent, for
example, that ‘pain . . . is only an incidental repercussion of punishment; it is
not its essential element’.”* We inflict various degrees of suffering and hardship
upon the offender, not for what they can achieve in themselves, but in order to
signalize the force of the moral message being conveyed. Physical harms,
prison cells, monetary penalties, and stigmatization are thus for Durkheim so
many concrete signs by which we express disapproval, reproach, and the
power of the moral order. In an important sense, then ‘. . . punishment is only
the palpable symbol through which an inner state is represented; it is a
notation, a language through which either the general social conscience or that
of the teacher expresses the feeling inspired by the disapproved behaviour’.*

Given the reproachful message that it must convey, this practical language
of punishment—the specific devices through which a sanction is realized—
cannot do other than take painful and unpleasant forms. But Durkheim
emphasizes that these punitive devices are only the incidentals of punishment.
They are a means of expressing a moral condemnation and should be
designed, above all, to serve that purpose. Penal forms which are not properly

* Durkheim, Moral Education, p. 162,

* Ibid. 161. For recent diséussions of deterrence and its limited efficacy, sce G. Hawkins and
F. Zimring, Deterrence: The Legal Threat in Crime Control (Chicago, 1973), and D. Beyleveld, A
Bibliography on General Deterrence Research (Westmead, 1980).

* Durkheim. Moral Education, p. 161. 1 Ibid. 163.

2 For a discussion of the expressive functions of punishment, see J. Feinberg, Doing and
Deserving (Princeton, 1970), ch. 5.

* Durkheim, Moral Education, p. 167.

* Ibid. 5 1bid. 176.

——

Punishment and Social Solidarity 45

expressive in this way, but are instecad designed to be effective as deterrents or
else to cause maximum suffering, are thus inappropriatc. They distort punish-
ment’s true purposc and ought not to be used. Put simply, Durkheim’s point is
that the method must not undercut the message. Penal sanctions cannot help
but be unpleasant, but this aspect of suffering should be reduced to a
minimum.

At this point, Durkheim is prompted to introduce a new consideration into
his theory of punishment. Previously the force of the punitive reaction was
determined by the passions which were provoked by the offence. But in
phrasing his idea of punishment in this new metaphor of a communication,
Durkheim is led to consider another element in the operation: the receptivity of
the audience.”® If a forceful moral reproach is to be communicated, its
audience must understand its meaning and fecl its force. The language of
penality must suit the participants, and must be comprehensible to them.
Consequently, the practical language of punishment—or rather the concrete
sanctions through which moral reproach is realized—will depend upon the
sensibilities of the society in question. In some socictics, he suggests, ‘individual
sensibilities are hard to affect’ and so ‘it may be necessary for blame . . . to be
translated into some violent form’.>” However, in more advanced societics,
where sensibilitics are more refined, ‘ideas and feclings need not be expressed
through such grossly physical procedures’.”® As a case in point, Durkheim
argues that corporal punishment is unconscionable in a highly civilized
socicty, except in the training of infants who are still too young to possess a
moral sense. Corporal punishment is unnecessary as a means of ‘getting
through’ to individuals, since our modern sensibility has provided us with
‘more delicate nervous systems which respond even to weak irritants’.”
Moreover it cannot convey a clear moral message because its very method of
doing so violates onc of our central moral values—the respect for persons.
Thus this kind of sanction ‘weakens on the one hand sentiments which one
wishes to strengthen on the other’.*

The account of punishment which we find here in Moral Education is both
important and revealing. It refines Durkheim’s account of punishment’s
functioning, and shows how his theory relates to the practical use and design of
penal sanctions. It also introduces a concern with changing sensibilities which
are shown to be important in the determination of punishments, though no
attempt is made to link the history of sensibilities to the history of the conscience
collective. It is revealing because it shows much more clearly than before why

* On punishment as moral communication, see A. Dufl, Trials and Punishments (Cambridge,
1986). Dufl bases his arguments not upon Durkheim's sociology but instead upon Kant’s
philosophy. Sce also J. R. Lucas, On Justice (Oxlord, 1980), pp. 131-4.

" Durkheim, Moral Education, p. 182

% Ibid. This point about changing sensibilities is not further pursued in Durkheim’s work. It
will, however, be discusscd at some length when I deal with the work of Norbert Elias and its
implications for the study of punishment.

% Durkheim, Moral Education, p. 182. 50 Ibid. 183.
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Durkheim has solittle to say about the actual apparatus and instrumentalities
of punishment. Itshows why he discusses only the external forms of punishment
(which arc dirccted at the public—and are morahzing signs)—not the internal
forms (which touch only the inmates or offenders and arc largely control
oricntated rather than moral). Durkheim’s concern is not to understand
punishment in all its aspects but mercly to point out its moral content and its
moralizing social cffects. Penality’s coercive apparatus of threats, physical
restrictions, monctary penaltics, and so on arc interesting to him only as so
many mecans of conveying moral passions and moral messages. Prisons, being
rclatively lenient devices, convey a particular kind of moral sentiment—a
rather humanistic, modern onc as it turns out—while stonings, mutilations,
and tortures cxpress a different quality of emotion and, behind that, a more
primitive, religious mentality. In so far as these penal measures are also
specific devices for asserting disciplinary regimes or direct forms of behavioural
control, they arc no longer truly moral phcnomena and they fall below the
horizon of analysis. Durkheim’s idcal punishment is onc of pure expression, a
moral statement whigh cxpresses condemnation without pursuing any lesser

3

goals. As he says at onc point, ‘. . . the best punishment is that which puts the
blame . . . in the most cxpressive but least costly form possible’.6!

Morc importantly, we can now sce that his whole analysis of punishment in
socicty is organized around this idcal figure. His theory considers punishment
only in so far as it i1s a moral phenomenon. It is orientated towards the
explication of punishment’s moral content and its moral consequences and asks
how docs punishment function in the circuits of moral hfe? To the extent that
punishment has other meanings, other sources, and other effects, Durkheim’s
work has little or nothing to say of these. Ironically then, although Durkheim
opens up new and important questions concerning the semiotics of punishment
—its communicative propensitics, its symbolic resonance, its metaphoric
capacity to spcak of other things—and concerning the cultural foundations
upon which punishment is based, his own reading of these phenomena is
scverely restricted by the theoretical framework within which these questions
arise.

Such a conclusion should not surprisc us. As I pointed out at the start of this
chapter, Durkhcim cxplores punishment as a means of understanding the
moral life of socicty and its modec of operation. He makes no claim to have
provided a comprehensive theory of punishment and that was newer his
concern. Nevertheless, what Durkheim does say about punishment is important
and often compelling. We need to consider to what extent his interpretation—
partial though it is—can hclp us make sense of penality today.

"' Quoted in the editor’s introduction to Durkheim, Moral Education, at p. xvi, this is a trans.
from the original French text. L’Education morale (Panis, 1925), p. 232.
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