Legal Positivism

H. L. A. Hart is the leading legal philosopher of the 20th Century.  His formulation of the core claims of legal positivism has provided the focal point for both the major developments in the theory and the most important criticisms of it.  
The fullest account of Hart’s view is presented in the classic, The Concept of Law.  In many ways his account is articulated in response to various shortcomings he identified in Austin’s account.  Austin is associated with the claim that the ‘key to the science of jurisprudence’ lies in the claim that the ‘law is the order or command backed by a threat of a sovereign properly so-called.’   The key concepts in Austin’s account are commands, sanctions, habits of obedience (or compliance) and the sovereign (not sovereignty).  Hart argued that these resources are inadequate to explain important aspects of the temporal and normative dimensions of law.  
Hart noted the obvious fact that laws typically survive the sovereign who issues them, and that the directives of newly minted ‘sovereigns’ are law.  Neither feature of law can be understood within the Austinian framework. The sovereign is that person who is not in the habit of obeying the directives of others and who himself has secured the habit of obedience of others, and so a sovereign is a definite person, not the office that different persons occupy.  When the sovereign dies so too do his ‘laws.’  For the same reasons, the first command of someone cannot be law for that individual has not yet secured the requisite habit of obedience.  In fact, however, the first directives of authorized legislatures are law prior to the population displaying obedience to them, and the directives of authorized bodies remain law after their departure from ‘office.’  In a nutshell, the problem with the Austinian account is that the existence of a habit of obedience is inadequate to explain the concept of ‘authorization’ or ‘authority’ that is central to our understanding of law.

Hart’s objections to the Austinian account of what we might call the normative aspects of law were equally devastating, but in the end more important to the development of legal positivism and various modern alternatives to it. The structure of the argument is the same.  Laws regulate relations among individuals by imposing obligations and conferring rights, privileges, powers and immunities.  The language of the law is normative.  The objection focuses on the concept of obligation in the law.  Any account of the nature of law must contain resources adequate to explain this normative feature of law.  The objection once again is that the resources available in the Austinian account are inadequate to the task. Someone who is commanded to act and threatened with a sanction in the event of noncompliance may feel obliged to conform his behavior to the command, but there is no reason to think that he is obligated to do so.

The basic conceptual building blocks of Hart’s account are rules and the internal point of view. The temporal dimensions of law are explained by the fact that law consists in rules.  First, laws are rules, not commands backed by threats. In the latter case, the directive’s status depends on the sovereign’s capacity to threaten sanction.  When a sovereign dies  so too does his capacity to threaten, and his commands lose their legal status as a result.  If a rule is a law it is not in virtue of the threatened sanction or the capacity of an individual to make good on a threat.  Not every rule is law of course.  The existence of law presupposes law making authority that attaches to offices. Individuals possess an authority to make (amend or interpret) law, not in virtue of their having secured a habit of obedience, but in virtue of their occupying the offices to which the relevant authority attaches.  Those offices are created and regulated by rules. And so rules enter the picture both as the mechanisms through which law making authority is constituted and regulated, and as the ‘product’ of the exercise of the powers thereby created. 
This last point suggests that legal rules are of at least two sorts: rules that create and regulate the exercise of normative powers, and those that are the product of the exercise of those powers.  Hart referred to these as ‘secondary’ and ‘primary’ rules respectively. The conventional way of distinguishing between them is to say that primary rules impose obligations, whereas secondary rules confer powers.  Power conferring rules are themselves of two sorts: private and public. Private secondary rules empower ordinary citizens with to alter the normative relations among themselves (e.g. as in contracting, passing on property through wills, etc.) and a legal power to call upon the state’s resources to enforce those relations.  Public power conferring rules create and regulate the offices to which legal authority attaches, and their existence is implicated in the very idea of private power conferring rules as well.  That is, private secondary rules create legally enforceable powers and this fact about them requires the existence of state offices to which the authority to enforce and adjudicate disputes about the validity of claims demanding enforcement attach – offices constituted by public power conferring rules.    
It is clear, then, that secondary rules are at the core of Hart’s account, conceptually more important even than primary rules that obligate compliance with standards of conduct. Hart made the case for the centrality of secondary rules very differently, however, emphasizing their ‘efficiency’, in particular, the role these kinds of rules play in reducing uncertainty within a community.  So in Chapter five of the COL Hart notes that a community that had only primary rules of obligations would confront at least three kinds of problems.  There would be no mechanism in the system of rules for changing the rules – amending some, jettisoning others, or creating new ones; no rule governed mechanism for adjudicating disputes about whether conduct was compliant with the rules; and no mechanism within the system of rules for determining which putative normative claims are the rules of this system of rules. 

Each of these problems can be cast in terms of uncertainty: uncertainty about what the rules are, about what they require and whether they are still in effect, and so on.  Uncertainty can be reduced and efficiency enhanced by secondary rules: rules that create an authority to make and amend law, adjudicate disputes and to identify membership within a system of rules.   This way of presenting the role of secondary rules in Hart’s jurisprudence suggests that Hart understood law as having the function of eliminating or reducing uncertainty, or of coordinating interaction among individuals, or the like.  Hart himself denied that law had a function beyond guiding or regulating conduct, but the question of whether Hart’s jurisprudence depends on his attributing a function to law, as well as the related concern as to how we are to understand what kind of claim the claim about law’s function is, are issues to which we shall return below.  For now, it is enough to note, I believe, that the idea of secondary rules are presented for illustrative purposes as solving problems of uncertainty, and that as a matter of the logic of the argument such rules are entailed by the very idea of private power conferring rules.  Thus, on my reading,  public power conferring rules are conceptual prerequisites of the very idea of private power conferring rules, and the case for them within the theory need not rely on any view of law’s function.
In any case, the most important secondary rule is its rule of recognition.  There is some dispute among theorists whether in fact the rule of recognition is a secondary rule.  If all secondary rules are power conferring, then how can the rule of recognition be a secondary rule, since it confers power on no one? This is not a particularly illuminating controversy. It is better simply to think of the rule of recognition as playing three roles within a legal system.  First and foremost, the rule of recognition sets forth the conditions that must be satisfied in order for norm to constitute part of the community’s law.  Second, the rule implicitly confers a power on certain officials to evaluate conduct in the light of appropriate norms that satisfy those conditions. And third, it imposes a duty on officials to do so, that is, to evaluate conduct by the appropriate norms that are part of the community’s law. 

Recall that Hart’s other kind of objection to Austin’s account is based on the idea that the compliment of commands, threats and habits of obedience is inadequate to explain law’s claim to obligate compliance with its directive.  The question is how do the concepts of rules and the internal point of view fare in this regard? 

Crucial is the idea that rules have what Hart referred to as an ‘internal aspect,’ or more commonly, ‘the internal point of view.’  The internal point of view is a critical, reflective attitude that individuals take towards the rules and the behavior the rules require of them. Hart thus characterized legal rules as a species of social rules; that is, rules constituted by two features, widespread convergent behavior accompanied by a broadly shared critical, reflective attitude towards the rule requiring it.  This attitude is itself reflected in behavior -- appealing to the rule to explain compliance and to justify criticizing noncompliance  -- but is not reducible to the behavior that evidences it.  The internal aspect of law in turn explains the aptness of the language of obligation in regards to the law’s demands, for the fact that individuals treat the rules as grounds for compliance that explains that aptness of the language of obligation in the law.
Rules are important in Hart’s account for yet another reason. Rules are expressed in general terms.  General terms have a core of settled meaning and a penumbra in which competent speakers of a language will disagree about whether they apply.  This means that there will be cases in which no reasonable and competent speaker of the language can disagree about the rule applies, and other cases in which disagreement is both likely and rational.  In the former case, the law settles the matter and a judge is under a duty to apply the law to the facts at hand.  In cases falling within the penumbra, there is no settled law on the matter, rational dispute is inevitable and the law dictates no particular result.  These are cases in which a judge must have discretion to decide the case.  Discretion is a rationally constrained power that judges possess that, on these grounds at least, appears to be an inevitable consequence of the what referred to as the ‘open texture’ of the law.

Most commentators associate legal positivism with a claim that we have not yet said anything about, and that is what I have referred to as the Separability Thesis: the denial of a necessary connection between the concepts of law and morality.  In Austin, commitment to this thesis is presumably expressed in the idea that what makes something law depends not on its merits, value or worth, but on its being issued by a sovereign properly-so-called.  And in Hart, the same commitment is presumably expressed in the claim that what makes a norm law depends on its satisfying the conditions set forth in the relevant rule of recognition.
Hart’s Analytic Framework and the first set of objections to it 
The history of legal positivism since Hart begins with a series of objections to Hart’s account by his critics, some unsympathetic like Ronald Dworkin, and others more sympathetic, like Joseph Raz – both of whom were Hart’s students.  It may be helpful, therefore, to summarize Hart’s account in terms of four basic tenets:

1. The Model of Rules

2. The Rule of Recognition

3. The Separability Thesis

4. The Discretion Thesis

Dworkin’s initial objections focus on the Discretion Thesis. I have already pointed to one source of discretion within Hart’s account -- the open texture of law.  Another source of discretion is so-called ‘gaps in the law.’ At any given time in the history of a legal system, there are only a certain number of standards or rules that may satisfy the conditions of legality set forth in the rule of recognition.  In principle, then, there will always be some disputes that will arise that are not governed by existing legal standards.  The inevitability of such gaps compels that judges ‘legislate,’ which is very different than claiming that judges act as legislators.  The power of a judge to legislate is constrained by their roles in ways that legislators are not constrained in theirs (even as they are constrained in other ways).  That is, there are constraints on the kinds of reasons that are appropriate to judicial law making that need not figure in legislative actions.   

Judicial discretion requires appeal to rules or standards that are reasons, but it is a consequence of Hart’s account that these rules are extra-legal, not part of the community’s law.  And it is that feature of Hart’s account that Dworkin exploits. 

Dworkin notes two related features of judicial practice: the first is that judges do not act as if the standards to which they appeal in deciding ‘hard cases’ as optional for them.  They treat them as binding.  Secondly, judges do not distinguish these standards from others which they would view as legally binding.  If our theorizing about law is to be guided by even a modest attention to the phenomenology of the practice, we should want a theory of law that is attentive to the fact that judges treat the standards that Hart insists must be extra legal and optional for that reason as in fact neither. 

If we allow instead that the moral principles to which judges appeal in deciding hard cases are legal and binding on them for that reason, one must abandon not only the Discretion Thesis, but the other basic tenets of positivism as well – such is the nature of the relations among them. Here is how the remainder of the edifice crumbles.

If the moral principles to which judges appeal in hard cases are even sometimes law, then it cannot be true that all laws are rules. So the Model of Rules must go.   Nor are the moral principles authored by sovereigns or legislatures.  They have no institutional source.  They are not the consequences of acts of law making.  This has two consequences for Hart’s positivism. First, their authority as binding legal standards cannot depend on their source, but on their content: that is, their value or merits.  They are binding in virtue of the fact that they express an appropriate aspect of fairness or justice. Thus, the Separability Thesis must be abandoned, for it is the case that the legality of a norm in fact can depend on its morality.  And if this is the source of the authority of binding moral principles, then the Rule of Recognition must go as well, for it is not true that wherever there is law there is a rule that sets out the criteria for a norm counting as part of the community’s law.
None of these objections have proven persuasive. Nevertheless, they are the most valuable contributions to the development of legal positivism since Hart.  The attention Dworkin has lavished on Hart’s work – albeit largely critical – has been hugely important in contemporary thought generally, and legal positivism in particular; and this fact about Dworkin’s earliest and most sustained objections to legal positivism is not something for which he is normally given sufficient credit. 
Dworkin is not the only one of Hart’s students to offer a sustained attack against the core elements of his view.  Raz is also troubled by Hart’s emphasis on the Rule of Recognition.  In Hart’s account, the Rule of Recognition sets out the criteria for membership in a community’s law and thus specifies the criteria of legality that judges must apply. In addition, the Rule of Recognition provides the identity conditions for a legal system.  Different legal systems are identified by the Rule of Recognition that governs it.

Raz offers at least three different kinds of objections to the Rule of Recognition so conceived – all quite interesting and plausible. First, there is an important distinction to which we shall return below between the rules of a community that are part of a community’s law and the rules that officials may have a duty to apply or appeal to even though they are not part of the community’s law.  Certain standards of conduct can be binding on officials even if they are not part of the law.  And so it cannot be that the Rule of Recognition by picking out the criteria of law is thereby picking out the set of standards that judges have a duty to apply.  

Second, whether there is one Rule of Recognition in a community will always depend not just on facts but on an account of the individuation of norms or rules. Raz offers several criteria for individuated norms, some theoretical, others pragmatic.   He argues that complexity is a factor that should count in individuating norms.  Extremely long and complex ‘rules’ should not be treated as the same rule.  They should be broken up into many rules.  So there is again no reason to suppose that where there is law that there must be one supreme rule of recognition.  There can be many such rules, depending among other things, on the complexity of the ‘rule.’
Finally, the Rule of Recognition can never specify the identity conditions of a legal system, because the law is always the law of a particular group or community, and that means that the identity conditions of a legal system depend on the identity conditions of groups or political communities.  Those conditions are determined by the relevant social sciences and not by philosophy. So jurisprudence does not have resources internal to it (i.e. the concept of a rule of recognition) adequate to determine the identity conditions of legal systems.

So Raz rarely if ever talks about law in terms of a rule of recognition.  Instead he talks in terms of criteria of legality or authoritative sources of law.  As we shall see, what he shares with other positivists is the deep thought that wherever there is law, social facts fix or determine the sources of law.  And as we shall see as well, at the end of the day, it is this feature of legal positivism that is at its core and that Dworkin’s deepest and most important objections attack.  But first, let’s take a look at how the first round of objections and responses played out.  In doing so, I think that we can see how and why the disputes have moved in the direction in which they have and why the current debate has taken the shape that it has.
The First Set of Responses and the Development of Inclusive and Exclusive Legal Positivism

Positivists have attempted to meet Dworkin’s objections in one of two different ways.  Common to both approaches is a willingness to grant one element of Dworkin’s objection: namely, that at least in some hard cases the standards to which judges apply are binding on them   These approaches differ with respect to the second premise, namely, whether, in virtue of their being binding on officials, those standards are part of the community’s law.  Those who reject the second premise have come to be called, Exclusive Legal Positivists; those willing to accept for the sake of argument the second premise as well as the first have come to be called, Inclusive Legal Positivists.  Joseph Raz is most often cited as the leading positivist of the first sort – though it is not a description he himself employs.  I am typically cited as the most prominent advocate of the latter approach.  Both approaches, but for very different reasons, reject Dworkin’s claim that the binding nature of moral principles undermines positivism.

In many ways, the Razian response to Dworkin is more interesting. Raz pointed out that there is an important distinction between a norm being binding on an official (judge) and its being binding in virtue of its being the law of his community.  In a conflicts of law case a judge from one jurisdiction might be bound to apply the law of another sovereign political community. This does not make the law of one jurisdiction part of the law of another.  The point is generalizable.  It can be a rule of those under one normative system to adopt and comply with the norms of another system under certain conditions.  That does not mean that the norms of one system are the norms of the other.  Quite the contrary.  It means only that those who accept one set of norms have a reason, under those norms, to be guided by other norms. This is plain.  Raz’s point is that even if moral principles are binding on judges, without more, that tells us nothing about their legal status. 

This might be no more than a logical point were it not also the case that Raz advances very strong reasons for thinking that even moral principles that are binding on officials cannot be part of the law.  It is also important to note that his arguments have nothing to do with positivism as such.  They derive instead from his view about the relationship of law to authority.

His initial premise is that it is a necessary truth about law that it claims to be a legitimate authority.  This idea is easily unpacked as follows.  Law claims to regulate conduct by offering reasons for acting, many of which take the form of rights and duties, privileges, liberties, obligations and other encumbrances.  It claims moreover that the reasons it provides are in fact good ones, that the grounds for action it supplies are in fact grounds on which individuals ought to act.  With this premise in hand he then argues that as a logical matter law must be the sort of thing this claim could be true.of.   In other words, the law’s claim could in fact always turn out to be false, but it cannot be that it is necessarily false.  Thus, it must be the sort of claim that could be true of law.  The next issue, then, is: what must be true of law if the claim to legitimate authority must be the kind of thing that could be true of it.

Well, that will obviously depend on one’s theory of authority (and of legitimate authority).  In his view, an authority mediates between persons (agents) and the reasons that apply to them. They operate by determining what those reasons are and accessing their force; in doing so, they form a view about what an agent ought to do and issue a directive accordingly. They are legitimate authorities when it is true that an individual will do better complying with the requirements of reason by acting on the authority’s directives than he or she will by acting on his or her own assessment of the balance.  It is rational for an agent to accept an authority when he or she has good reasons for believing that he or she will do better acting on the basis of the authority’s directives than acting on her own assessment of the balance of reason.  
If someone accepts an authority (in a domain) then one forgoes acting on one’s own assessment of the underlying reasons for acting; one acts for the reason the authority provides.  This means that all laws must have social sources.  Whether a norm is a law must depend on certain social facts about it, not on its moral content: not in other words on the substantive moral reasons for it.  For if an individual must appeal to the underlying moral reasons that purport to justify a directive in order to determine whether it is an authoritative directive, he would thereby be vitiating its claim to authority.  He would be looking to the reasons to determine what he ought to be doing, when accepting an authority precludes doing precisely that. 
The claim to authority (understood in this way) precludes the possibility that moral standards could be part of a community’s law.  Instances in which judges are bound therefore to apply such standards must be otherwise interpreted.  For the Razian they are best interpreted as analogous to the role other normative systems – including other legal systems – can play within our own legal system: occasionally binding in virtue of a directive of our system, but not themselves part of our system. 
Within the Razian response to Dworkin’s objections, this is the key move. Once in place, the remainder of Dworkin’s initial objections loses their apparent force.  Dworkin argued against the Separability Thesis on the grounds that the cases to which he alludes are ones in which binding moral principles are law in virtue of their representing or characterizing an aspect of fairness or justice.  But that argument loses its force in the wake of Raz’s argument that even if such standards are binding on officials, they are not part of the law, and so the question as to what it is that makes them law simply does not arise. 
Again, if Dworkin’s argument against the model of rules is that sometimes binding moral principles are law, this too loses its force in the face of Raz’s argument that even if they are binding the relevant moral principles are not in fact law. 
Finally, Dworkin’s argument against the Discretion Thesis that hard cases are resolved by binding moral principles is countered by Raz’s argument that such principles are extralegal even if legally binding.   This has the dual benefit of explaining both the inevitability of discretion and its principled rule-governed nature.  
Raz’s response to Dworkin’s objections begins with premises about the nature of law, and not with core claims about a positivist theory of law.   The first premise in his line of argument states a putative conceptual truth about law: namely, that law is an institution that necessarily claims to be a legitimate authority.  The second premise states a theoretical claim (or set of interrelated claims) about the nature of authority.  The argument is that taken together these claims impose constraints on any theory of the nature of law.  One alleged consequence of these constraints is that moral principles cannot be authoritative legal texts.  And so the Dworkinian objections to positivism are met because they all rest on a premise – that such standards can be and often are authoritative legal texts – which must be wrong.

Interestingly, then, the Razian response to Dworkin is not based on positivist premises, but on premises that presumably even a Dworkinian theory of law must be constrained by.  The argument thus is more general in its scope than is sometimes appreciated.

Other legal positivists have been moved for the sake of the argument to grant Dworkin both of his initial premises: namely, that moral standards can sometimes be legally binding and that they can be and sometimes are part of the community’s law.  Their strategy of response is to show that none of Dworkin’s objections to legal positivism follow from accepting his premises, that, in other words, the Dworkinian observations about the nature of legal practice are compatible with legal positivism. 

The key move in this strategy of response is to reject Dworkin’s suppressed premise that if moral principles are binding law it is because they express an element of fairness or justice – because of their merits.  I have argued that positivism allows that moral principles count as law provided what makes them law is the fact that they satisfy the conditions of legality set forth in the rule of recognition.  If morality can be a condition of legality (as set forth in a rule of recognition), then the basic tenets of positivism, other than the Model of Rules, remain intact.
First, Dworkin’s objection to the Rule of Recognition is that moral principles are law yet their status of law depends on their value not on their being picked out as such by a rule of recognition. But if morality can be a condition of legality, then there is no reason to suppose that the legality of moral principles cannot depend on their being picked out as such by a rule of recognition.  Relatedly, Dworkin’s objection to the Separability Thesis is that moral principles are binding law in virtue of their content which is incompatible with the separation of law and morals.  But this objection as well falls to one side if morality can be a condition of legality.  For if morality can be  a condition of legality, then what makes those moral principles that are law part of the law is their satisfying the conditions of legality in the rule of recognition, not their moral merits.  This is true, moreover, even if the relevant condition in the rule of recognition states that moral principles are binding law only if they express an element of fairness or justice.

The Razian response to Dworkin’s objections has come to be called Exclusive Legal Positivism because part of its claim is that moral principles cannot be binding law. It excludes morality as a condition of legality.  The response I have offered has come to be called Inclusive Legal Positivism because it allows that moral principles can be part of the law, that morality can be a condition of legality.  In the Postscript to the Concept of Law, published posthumously, Hart associates himself with the Inclusive Legal Positivist position.
It is worth noting, however, that the Inclusive Legal Positivist is as much threatened by the Razian argument as is the Dworkinian.  For if Raz is right about law’s claim to authority and how best to understand the claim, then the inclusivist has the same problem Dworkin does: namely, he begins by accepting a premise – that moral principles can be binding law or that morality can be a condition of legality – that cannot be correct.  So if those defending Inclusive Legal Positivism intend to offer it as a substantive and plausible account of law and not merely as a strategy of defense against Dworkin, they need to meet the Razian objection.  And so, what was once a two way debate between Dworkin and the Positvists has become two separate debates: one between Dworkin and positivism, and another between inclusive and exclusive positivists. 

Let’s pursue these in turn.

Further Developments in the Dworkinian Line of Objection
Since publishing his first set of objections to legal positivism,  Dworkin’s work has gone in two directions: developing and defending his own substantive jurisprudential views based on the idea that the key to understanding law is to see it as an ‘interpretive’ practice. ( I take this up in the essay on Dworkin.) To an extent, this is in contrast to most positivists who see law as essentially a ‘reason-giving’ practice. For Positivists beginning with Raz, the key to understanding law is seeing it through the lens of the first person perspective and the philosophy of practical reasoning.  This approach has reached its current apex in the work of Scott Shapiro who emphasizes that the key to understanding law is to view it through the lens of ‘large scale planned cooperative activity.’ (I take this up in the essay on groups, plans and practical reasoning.)
The second direction of Dworkin’s work has taken is to continue to press the objections to legal positivism.  Here the strategy of argument has been interesting and missed by most commentators.  One would think that the first thing he would have done would have been to counter the Razian response.  That is, central to Dworkin’s original objections is the idea that moral principles can be binding law, and the heart of Raz’s response is that there are conceptual and theoretical impediments to any such claim. 

But that is not in fact the route Dworkin has taken. Instead, he has focused his attention on the Inclusive Legal Positivist.  His first target has been the claim that morality can be a condition of legality in a rule of recognition.  In other words, his approach has been that you cannot be a positivist and have it both ways.  If you are going allow that morality can be a condition of legality you are going to have to give up the Rule of Recognition: that is, you are going to have to abandon the idea that wherever there is law, there is a master rule for determining what is law – including which principles of morality are law.

We need to trace this line of argument in detail because, as we shall see, Dworkin means to pursue it in a way that will ultimately undermine the claims of the exclusive legal positivist as well.
The first form in which the objection arises relies on the claim that morality is essentially controversial; people disagree about what its demands are and what satisfies them.  This fact about morality may be incompatible with several features of legal positivism.  First, positivism is often associated with the idea that the function of law is to guide conduct and to do so in part by resolving disputes and disagreements about what one ought to do.  This is one reason for the claim that associates legal positivism with the idea that law is a matter of plain or hard fact – the sort of thing one could determine with near certitude in a book in black letter.  The possibility of morality as a condition of legality is incompatible with this conception of legal positivism.  
There was a time when Dworkin pressed this line of objection, but to no real effect.  After all, if morality had a function it too would be to guide conduct, and so if morality is capable of guiding conduct it is capable of guiding conduct whether it is part of the law or not.   Beyond that there is nothing in legal positivism that would suggest that legal disputes must be resolved in a way that is essentially uncontroversial, or that one could determine what the law is on even the most difficult (or for that matter, mundane) issues by looking it up in book.
The more serious version of the objection maintains that the essentially controversial nature of morality means that judges applying the criteria of legality that include morality will often disagree, and this level of disagreement is incompatible with the positivist claim that at the foundation of law resides a rule of recognition that is a social rule.  A social rule has two dimensions: shared, convergent behavior and a shared critical or reflective attitude toward that behavior.  One consequence of allowing that morality might be a condition of legality is widespread disagreement among officials that is incompatible with the requisite agreement necessary for the criteria of law to be determined by a social rule among officials.
In a nutshell, the objection is this. Of course one could always say that the rule of recognition makes morality a condition of legality, but not if one means by a rule of recognition what positivists do: namely a rule whose existence depends on a shared convergent practice among officials.  For the kind of disagreement engendered by a clause that would make morality a condition of legality would undermine the convergence of behavior necessary for the existence of a rule of recognition that is a social rule.

I have argued that the problem with this objection is that it treats disagreement about whether the grounds of law are satisfied as if it entailed disagreement about what the grounds of law are. And there is no reason to suppose this is true,  You and I can disagree about whether someone is intelligent or smart while agreeing that we should only hire intelligent or smart people.  Disagreement about whether the conditions of legality are satisfied is perfectly compatible with agreement about what those conditions are.  And if any sort of agreement is required in order for there to be a rule of recognition, it is agreement of the second, not the first sort.
As I read him, Dworkin then flips this response against me and by implication against positivists more generally. At the heart of my response must be two thoughts.  First, disagreement about whether conditions of legality (or any criteria of any sort for that matter) are satisfied is compatible with agreement about what the conditions or criteria are.  Second, those disagreements are meaningful, that is, legitimate disagreements about whether the criteria are satisfied, only if there is agreement about what the criteria are.  This means that positivists cannot explain the possibility of disagreement about the rule of recognition itself.  Yet such disagreement is a significant feature of legal practice.
I am inclined to think that one of the issues that most concerns and motivates Dworkin, and one that I find powerfully important as well can be expressed as follows. What is the nature and scope of agreement that is required in order for disagreement to be meaningful?  In the case of jurisprudence, this concern invites a potential objection to all forms of positivism, not just inclusive legal positivism.  The idea is this:  At bottom, legal positivists are conventionalists.  They believe that there must be agreement about the criteria of legality in order for there to be law.  With agreement about the criteria of legality among officials it is possible to understand as meaningful their disagreements about whether the criteria have been satisfied in a particular instance.  But this means that they have no way of understanding the possibility of disagreement about the criteria of legality themselves.  But among the most salient features of legal practice is disagreement about the criteria or grounds of law.  The very possibility of disagreement about the grounds of law is incompatible with legal positivism’s deeply conventionalist view of the nature of law.  

Conventions at the foundation of law
At the end of the day, I am inclined to the view that the real concerns that Dworkin has about positivism have very little to do with whether law consists in rules or whether moral principles can count as authoritative legal texts.  His real worries, as I have argued elsewhere, have to do with the compatibility of positivism – understood as deeply conventionalist about law – and the nature and scope of disagreement in law.  In a sentence, the issue is just that positivism provides us with no plausible mechanism for understanding one of the most important and salient features of law, namely disagreement about the grounds of law.  The same point can be put another way. Positivism imposes an architecture on the way we conceptualize legal practice. It is the architecture of a system closed in a certain way: bounded by the scope of agreement.  It has a set of initial premises (we can think of as rules of recognition).  There existence depends on kinds of agreement about them.  Once they are in place, we can have a practice, even one that allows for a great deal of controversy and disagreement; even one that allows for responsive, ongoing revision from within. But not one that allows for revision of its ground rules from within; not one that can allow for deep disagreements within the practice about what the ground rules of the practice are.
All of his objections to legal positivism of whatever sort can be recast in a way as trying to shed doubt on this architecture of law. For Dworkin, the fluidity of the boudndaries between law and other normative systems, between what is inside and outside law, his deep anti-archimedianism, are all, to my mind different ways of getting at the same problem.  Let me briefly say a bit more about it then.

It is important to draw a distinction much emphasized by Ben Zipursky in his critical discussions of my work between two questions that he credits me for seeing but criticizes me for being inadequately attentive to.  This is the difference between the questions:


What is law?


What is it for a community to have law?

He quite rightly suggests that this is analogous to differences between questions that are familiar in the philosophy of language.


What is a language?


What is it for a community to have a language?

Positivists like me speak loosely and say that law is a certain kind of normative social practice.  But this can’t be what distinguishes positivists from other theorists including Dworkin.  Dworkin surely believes that law is a certain kind of normative social practice.  The disagreement between us is about what kind of practice is it: what are its distinctive or salient features.  No one denies that the existence of law in a community depends on certain behavioral and psychological conditions among participants being satisfied.  But those factors go to the question of when a community has law, not to the question of what it is they have when they have law.

And Dworkin’s point can be understood as follows. The kind of practice they have is one that importantly includes raising and having the resources for answering questions about what conditions of legality or grounds of law are.  It is a practice that has as well the feature of raising in certain important ways questions about the value of the activity in which they are engaged as relevant to answering questions about what the criteria of law are and other questions about why one should comply with its demands. 

The best way of understanding such a practice, on Dworkin’s view, is to see it as fundamentally an interpretive practice in his sense of interpretation.  And the problem with positivism is that positivists see it as a practice inhibited by its architecture from understanding these features of it. The problem with positivism is its commitment to a conventionalist architecture.
The same point can be put by exploring an analogy with the famous debates between Quine and Carnap. Carnap thought that we could meaningfully ask questions about what exists, whether there are numbers, or whatever, only within a framework defined by meaning postulates.  These postulates made a certain discourse possible and certain questions meaningful.  They had a different status than other claims or hypotheses.  Whereas all claims and beliefs within a framework of thought were revisable by evidence, the meaning postulates where not.  They were what made the domain possible and were not revisable other than externally, by asking whether the framework as a whole continued to be helpful or useful.  Quine argued persuasively that the meaning postulates too were subject to revision by evidence.  They too were part of the mix.  

In effect Hart treats the rule of recognition or the criteria of legality the way Carnap treats meaning postulates: they make a domain of activity possible – in this case law.  They make it possible for us to disagree about what the law requires, but not amount of revision within that domain bears on the rule of recognition itself.  It is a matter of convention: an accepted way of proceeding.  

In this picture, Dworkin is Quine to Hart’s Carnap.  His claim is the consistent pragmatist claim that everything is always in the mix.  The criteria of legality do not have a logically distinct character.  They have a practical or epistemically distinctive one.  We are very unlikely to revise them or to abandon them since so much of our common practice and understanding of what we are doing depends on them.  They are central to our web of related understandings, but they are not beyond revision as a result of what we might think of as ‘internal’ challenges, that raise questions about what the criteria are.  

Is it true that legal positivism’s commitment to a conventionalist architecture of law makes it impossible to understand the salient features of law to which Dworkin draws our attention, including disagreement about the grounds of law, the appeal to the value of the activity of being governed by law as a way of resolving disputes about what the grounds of law are and why officials are bound by them?  Does the emphasis on the conventional nature of law preclude an ability to make sense of the nature and scope of disagreement, the structure of revision within the law and the fluidity of the boundaries between law and other practices?
At one time, both Jerry Postema and I argued that the most apt way of understanding the conventionalist foundations of law was by seeing law as resting on a rule of recognition that was itself some form of coordination convention in the Lewis sense: a solution to a particular coordination problem.  This view was Positivist church dogma for quite some time, though not for Raz.  For Raz, the argument from authority entails the sources thesis, which is just the claim that social facts determine legality. 
There are problems with both accounts. As Scott Shapiro points out, the problem with Raz’s view is that even if it were sound, the argument from authority would only establish that authorities must be social fact based tests. It would not establish the ‘conventionalist’ aspect of the theory, namely that the sources of authority are social facts- that what makes something an authority or a source or ground of law are social facts.

Again, Scott Shapiro has conclusively demonstrated the implausibility of the approach that Postema and I have taken.  While law may well rest on coordinating activities, it is not the sort of activity whose existence depends on officials’ preferences lining up in just the way that constitutes the kind of coordination problem that is solved by a Lewis convention. If there is a conventionalist story to be told about the kind of practice law is, it is not going to be one that took seriously the idea of law as resting on a coordination convention.
It is not possible to overstate the problem facing positivists.  The conventionalist foundations of law that is the heart of the positivist theory is really best thought of as an instance of a more general claim about the way in which social facts make law possible, or ground legal authority.  The coordination thesis that Postema and I pressed is one version of the more general claim; and Raz’s argument from authority is supposed to produce the same result, while leaving open how it is that social facts can create legal authority. 

The Dworkinian picture in one form or another really is just the idea that social facts are inadequate to the task.  The standard form of the argument is that the scope of disagreement about law, and especially about the sources of law renders the positivist approach ultimately hopeless. At bottom, the Dworkinian argument really is that the grounds of the sources of law themselves cannot be social facts alone, and must instead be moral facts (in conjunction with appropriate social facts).

As it happens, Shapiro, much more than Dworkin, has made clear just how difficult the task facing the positivist is.  For the Razian approach can do no more than explain why the tests of legality are social facts; it cannot bootstrap its way into the claim that the grounds of the grounds (or sources ) of law are social facts.  And it is Shapiro, not Dworkin who has rendered the coordination approach helpless.

What then?

Another way of expressing an objection similar to Dworkin’s about the relationship between behavior, attitude and the rule of recognition is the following. If the rule of recognition is a social rule, then its content is fixed or made determinate by the conjunction of behavior and attitude.  The scope the duties the rule can impose is then fixed by the scope of convergence in attitude and conduct.  Instead of saying that the positivist cum conventionalist cannot explain disagreement about the content of the rule, we might just as well say that he cannot explain the scope of the duties such rules purport to impose.  For in the absence of agreement there is no duty; duty runs out where agreement does.  
So we might put the point in its most powerful form.  The conventionalism in positivism is itself just one way of expressing its deepest commitment, and that is to the idea that social facts fix the content of law and determine the scope of the duties the law imposes.  In the conventionalist version of this, the way in which facts do this is through the mechanism of convergence – shared conduct and psychological attitude.  That mechanism is doomed to failure both because it cannot account for disagreement about the grounds of law and because it cannot explain the scope of duties the rule purports to impose.

That seems right to me.  But there is no reason to suppose that the mechanism through which social facts determine the content of law and its normative force must be spelled out within the conventionalist picture.  And so the most recent versions of legal positivism have been attempts to offer alternative accounts of how social facts make determine the grounds of law.
I have proposed a schematic (read that as underdeveloped and ultimately lame) approach based on the idea that the content of the criteria of law are fixed by an activity among officials that is best characterized as what Michael Bratman refers to as a Shared Cooperative Activity.  This would explain both the agreement necessary, the scope of disagreement that remains and the appropriateness of appeals to normative considerations of the value of law in resolving those disputes.
Unfortunately, once again Scott Shapiro has put an end to my pursuing this strategy further. He convincingly argues that the conditions of a Shared Cooperative Activity are not met by officials: that legal authority involves a structure that fails to meet the conditions of an SCA.
Instead, in a series of papers he has argued that the right model is that of joint agency, and that the best way to flesh out joint agency is as a form of large scale coordinated that relies on planning activity. Law is a planning activity, and laws are plans.  This is not a conceptual claim about the concept, but is instead a theoretical claim about how best to understand the practice.  Plans have a certain structure.  They go from social facts – that is, facts about individual behavior and psychological states (their intentions, and other propositional attitudes) to normative prescriptions.  If law is a planning activity in the way Shapiro claims it is, then the grounds of law are social facts – facts about conduct and psychological states.  Though in its formative stages Shapiro’s work is the first real breakthrough in jurisprudence since Dworkin’s interpretivism.  When one conjoins his devastating criticisms of every other leading jurisprudential view with his completely distinctive and original reconceptualization of the field, Shapiro emerges as the most important person in jurisprudence since Dworkin.  
Social Rules and the Internal Point of View 
Recall that one of Hart’s objections to Austin was that the resources within Austin’s account of law – command, sanction and habits of obedience – are inadequate to explain the sense in which law is reason giving and obligation imposing. Sanctions may compel compliance but they are not a source of obligation.  Indeed, one might say that the existence of an obligation is a condition of the justification of the sanction.  Rather than deriving obligations from sanctions, the practices of legitimate sanction in law presuppose the existence of obligations and their breach.  What then is the source of obligation in law?

Hart substituted the idea of a rule and the internal point of view for Austin’s commands and habits. Habits describe what individuals do as a rule, whereas rules prescribe what individuals are obligated to do.  Hart was very precise in characterizing legal rules as social rules. Social rules are comprised of two elements: a convergence of behavior among the individuals whose conduct they purport to govern and a psychological or attitudinal dimension – that is, a critical, reflective attitude taken by the bulk of those toward the behavior.  This critical attitude is the so-called internal point of view. 

Whereas Hart suggested that all legal rules were social rules in this sense, he abandoned that claim without ever defending it in favor of the claim that the Rule of Recognition is a social rule.  Thus, if the internal point of view is to explain legal obligation, it will do so primarily with respect to the Rule of Recogniton and the obligations of compliance of those to whom it is addressed – namely, officials.  It is not an account of the obligations the law imposes (if any) more generally.

Whatever its intended or ultimate scope of application, Hart’s critics have argued that the internal point of view is inadequate to explain obligation in law.  The internal point of view represents a normative attitude toward conduct.  It does not provide the grounds or explanation of the appropriateness or warrant for having or taking that attitude. That is, the internal point of view cannot be the explanation of the obligatoriness of law.  Believing that one is under an obligation to act in a certain way – indeed acting as if were one so obligated – does not make one obligated.
Thus, if Hart’s claim is that the rule of recognition is binding on officials because they have adopted the internal point of view towards it, then his account is no more successful at explaining the normative force of law than is Austin’s.  
I have (persuasively I might add) argued that this is the wrong way to read Hart.  Hart’s objection to Austin is not that one cannot derive legal obligations from habits of obedience; rather it is that there is nothing in Austin’s account of law that could explain the appropriateness of the language of obligation or the role it plays in legal discourse and our thinking about the role of law in our lives.  On the other hand if law is conceived of in terms of rules and the internal point of view, the first person perspective in legal practice becomes intelligible, for those who adopt rules from an internal point of view treat the behavior mandated by rules as normatively significant in their lives and the lives of others.  The evidence for that is in the behavior that displays the internal point of view, namely, the role of the rules in the explanation of compliance and the criticisms of noncompliance. The internal point of view is not the justification of either as critics of Hart implicitly at least take him to be claiming.

The Debate Between Inclusive and Exclusive Legal Positivists
According to Raz, it is a conceptual truth about law that it claims to be a legitimate authority.  Law must therefore be the sort of thing that this claim could be true of – even if it always turned out to be false. Raz then offers a particular account of authority, including an account of its legitimacy conditions. There are reasons that apply to a person, the proper balance of which determine what he or she ought to do. These are what Raz calls the dependent reasons.  An authority balances the dependent reasons that apply to a person and determines what action is required by them. When one accepts an authority one substitutes the authority’s balancing of reasons for one’s own.  It is rational to substitute an authority’s balancing for one’s own under a range of pretty straightforward circumstances: e.g. if the authority knows more about the reasons that apply to an agent than the agent does, if the authority has an expertise at balancing that the agent does not have, and so on.  An authority is legitimate (for an agent over a particular domain) just in case the agent would do better acting on the authority’s directive than acting on his or her own assessment of the balance of applicable reasons.
Raz suggests that the conjunction of the fact that necessarily law claims to be a legitimate authority and his conception of authority that morality cannot be a condition of legality. If morality is a condition of legality then in order to determine whether a directive is law one would have to appeal to the dependent reasons on which the authority’s directive rests, thus vitiating the law’s claim to authority. 
One consequence of the Razian view is that clauses that appear to impose moral constraints on legality cannot be interpreted as doing so.  Take, for example, the Equal Protection Clause in the United States Constitution.  Facially, the Clause appears to impose a constraint on legality. If the Clause itself expresses a moral constraint, that is, if we read ‘equal protection’ as referring to a moral standard of assessment, then we have an apparent case of a moral principle being among the grounds of law.  The Razian view of the authority in conjunction with law’s claim to being a legitimate authority, precludes this reading and requires an alternative interpretation.  Roughly, on that view, a judge is directed by a sourced base law (the 14th Amendment to the Constitution) to apply moral standards (equal protection) to determine whether a norm that otherwise meets all source based standards of legality ought to be enforceable. 
One could respond to this line of argument by denying that law necessarily claims to be a legitimate authority, by arguing that this means that law must be the sort of thing that this claim can be true of, by rejecting the Razian account of authority or by denying that the truth of all of these claims actually entails the conclusion that morality cannot be a condition of legality.
In fact, even if law necessarily claims to be a legitimate authority, it does not follow that law must be the sort of thing this claim could be true of.  After all, the anarchist can be right, so that as a matter of morality law can never be a legitimate authority.  Beyond that, even if Raz is right I have argued that the conclusion that morality cannot be a condition of legality does not follow. After all, the moral principles or standards that are the conditions of legality need not be those that are the moral reasons that are the dependent reasons of the law’s directive.  I have also argued that there is a difference between the validity or legality conditions of a norm and its identity conditions.  Morality can be a condition of legality without it being the case that in order to determine what the law is one would have to appeal to the moral principles that are conditions of its legality.  Coleman puts the point roughly as follows. Even if the theory of authority requires that one not appeal to moral principles in order to determine what the law is, it hardly follows that moral principles cannot be among those that make determinate what the law is.
Shapiro has fashioned a narrower, yet potentially more powerful objection to Inclusive Legal Positivists.  It is meant to apply only to those inclusive legal positivists, Hart most notable among them, who believe that the function of law is to guide conduct by offering reasons for acting.  Among inclusive legal positivists, Coleman, for example rejects the idea that law has a function, which of course, is not to say that he believes that law plays no role in the social, political and moral lives of participants.  Rather, he rejects the idea that it attributing a function to law helps us to understand its origins, its persistence over time and the shape it takes in its mature form.
Roughly, Shapiro’s objection is that if the function of law is to guide conduct by reasons, then in theory, every law must be capable of making what he calls a ‘practical difference’.  His argument is that rules that are law in virtue of their satisfying moral conditions of legality cannot make a practical difference because the reason to act that they purport to create is already the reason expressed in the condition of their legality.

I have suggested that one possible response to Shapiro’s objection relies on the distinction between claiming that law essentially must guide conduct through reasons and the claim that in order to be law any particular norm must be capable of guiding conduct by creating a reason for acting.  The distinction is of course sound, but it merely shifts the burden to an inclusive legal positivist to provide a different, yet philosophically persuasive account of the content of the claim that law guides conduct through reasons.

The debate between exclusive and inclusive legal positivists remains unsettled, yet because of the work of Raz and Shapiro, it is clear that what is at stake has less to do with responding to Dworkin’s original objections to legal positivism than it has to do with whether law has a function, and how we are to understand law’s role in our practical lives.

Law and Reason
There are of course any number of legitimate disciplinary and interdisciplinary approaches to the study of law.  The distinctive feature of persons is their capacity to take the first person perspective on aspects of their lives.  We see ourselves as agents, as acting for reasons, as making our way in the world. Arguably, the distinctive feature of the philosophical study of the law is connected our desire to understand ourselves and our place in the world from the first person perspective.  This means in part that the philosophical study of law is invariably connected to understanding the law from the point of view of the role it plays in our lives in directing our agency, how we structure our relations with others.  When we look at the law we do not, as philosophers, look first to its causal role in our lives: our vocabulary is not that of cause and effect (as it may well be for the economist or rational choice political scientist); rather it is the vocabulary of obligation, right, duty, liberty and, most generally, reason.

What is the relationship of law to reason?  We have touched on this question in several ways already.  Hart’s objection to Austin that any account of law in terms of habits of obedience cannot explain the appropriateness of the language of obligation in law; the familiar critique of Hart that the internal point of view is inadequate to explain the duty of judges to conform their conduct to the rule of recognition; the Razian theory of authority and the view that law claims to be a source of moral reasons and aspires to do so; the corollary understanding of law as a ‘perspective’ on what morality requires – one that claims and aspires to be correct; Shapiro’s ‘practical difference thesis’ and his claim that in order to be law, a norm must be capable of making a practical difference.  These are all indications of the centrality positivists have placed on the importance of understanding law within the context of the first person perspective – the role law plays in practical lives of persons, the way they order their normative relations with one another, and so on.

Hart for one held that the term ‘obligation’ had a special meaning in the law.  Legal obligations were obligations in a special or distinctive sense.  Other positivists, like Matthew Kramer, have sought to characterize more fully the notion of a legal obligation.  The problem is that law is not like other activities or games constituted and regulated by rules.  To be sure we can speak of the rules of baseball, chess or tennis and in doing so talk about the obligations, rights, liberties and duties that participants in those activities may have. They define the normative structure of relations within the game, while participants are engaged in the activity or are playing the game.

The same is not true of the law. Only the law can limit the law’s claim of its legitimate reach. In this sense, one is never in principle beyond its scope.  The law’s claim to obligate us to act is a claim that we are so obligated, full stop. It is not a claim that we are obligated while we are playing the law game or are otherwise engaged in the activity of participating in a legal regime. If we meet the conditions for being governed by the law of a jurisdiction, we are subject to being governed by it.  In effect, law claims to provide reasons that stand in a certain relationship to other reasons one has for acting, whatever they may be.  It claims that its directives prescribe what one ought to do at the end of the day: when deliberation is completed.  Now, it can be wrong about this from time to time or indeed all the time, but this is the nature of its claim. And if it is, it is hard to see what is to be gained by thinking of the obligations that law purports to impose as sui generis or as obligations in a special sense of the term.

Fuller put the concern best perhaps, when he challenged Hart in effect as follows.  If obligations in law are obligations in a special sense of the term, then why should someone trying to determine what he ought to do, which is after all, a moral question about the right course of conduct to take, care what the law thinks.

Some have thought that the burden of legal positivism is to show how the law in fact gives rise to reasons for those to whom it is addressed.  If sound, this demand would positivism in a nearly untenable position.  Some, like Coleman, for example, have argued that the distinctive feature of legal positivism is what he calls the Social Fact Thesis.  Though there are several versions of it, the basic idea is that legal facts are a subset of social facts.  The burden for the positivist then becomes deriving moral or evaluative facts from social facts.  In fact various objections to both Austin and Hart can be read as expressing doubts about particular attempts to do so.  In the case of Austin, the thought is that he tries in effect to derive prescriptive claims from facts about habits of obedience; and in Hart’s case, the claim is that he tries to derive prescriptive claims from facts about behavior and attitude.  Neither approach succeeds.
Indeed they do not.  On the other hand, there is no reason to suppose that legal positivism is committed to deriving prescriptions or evaluations from social facts. In effect, that would saddle positivism, which is a view about the nature of law, with a particular meta-ethics, namely, a form of naturalism.  Legal positivists on such a view would be committed to rejecting the naturalistic fallacy.  
It is also important to distinguish between the rules that purport to guide the behavior of ordinary citizens and at least some of the rules that purport to guide the behavior of officials.  It may well be that rules of the former type do not in fact create reasons for those whose behavior they purport to regulate by reason.  On the other hand, as an account of when a community has law, positivism is surely committed to the idea that the rules that purport to guide the behavior of officials must be in a sense to be determined reason giving for them.  

Let’s go back to the important distinction emphasized before between the two questions: what is law? When does a community have law? Positivism is a theory not only of law, but of its existence conditions, that is, when a community has law.  Indeed, some legal positivists may well have run these two distinct issues together.  Hart for one.  He claimed that law consists in two kinds of rules: primary rules of obligation and secondary power conferring rules the most important of which is a rule of recognition that sets out criteria of legality and which is itself a social rule: that is, it is constituted by the conjunction of convergent behavior and an internal point of view.  But he also says, just as often that there is law whenever there are primary rules of obligation and a secondary rule of recognition accepted from the internal point of view (and when other efficiency conditions are satisfied).
In order for a community to have law there must be a practice of officials in which their behavior is guided by certain rules that do not merely purport to regulate their conduct but in fact do so.  The question for positivists is to explain the normative force of these rules whose existence depends on their being accepted.

The burden can be expressed in a way that should be familiar by now. Accepting the rule or a pattern of behavior as a norm does not make it a reason to act in a certain way. One cannot bootstrap oneself into having a reason to act.  If you and I kill people as a rule on Tuesdays, we don’t now have a reason to do so by accepting our practice from the internal point of view.  If we have no reason to kill, then we cannot have a reason to do so merely by agreeing to do so, being committed to doing so, or by explaining ourselves by appealing to our ‘commitment.’  Reasons for acting are connected to value, and if an activity has insufficient value to give one a reason to engage in it, then a commitment to doing so cannot change that.  This is so whether we have good instrumental reasons for making the commitment; and the fact that we exercise our autonomy and in doing so constrain ourselves adds nothing to the story.
On the other hand if the only way in which the rule of recognition can create a reason for action is in virtue of its connection to independent moral values, then the reason these laws provide cannot derive from social facts, but from the conjunction of social facts and moral or evaluative ones – and that’s a problem for positivists.

This problem has not yet been resolved by positivists but the approach taken by Bratman, Shapiro and others that these rules are best thought of as plans and that one feature of plans is that structure practical deliberation, not necessarily by creating reasons, but by imposing rational constraints on options and actions, is certainly a promising line of inquiry.  Coleman pursues a somewhat different strategy. His view is that when certain conditions are satisfied individuals have a certain relationship to one another that is constituted by certain reason giving and normative practices among them. (More on the difference needs to go here).
The Methods of Jurisprudence

Just what kind of study is the philosophical analysis of law?  What is distinctive of the philosophical approach to law?  Is it a matter of the subject of inquiry or the method; is it both or neither?  Most legal philosophers agree that one way in which legal philosophy is distinctive (if not unique) is that it focuses primarily on law from the participants’ point of view.  It has what Hart first referred to as a hermeneutical component.  Legal philosophy attempts to understand law from the participants’ point of view.  Moreover, it focuses on the first person perspective: law as a normative system, a system in which behavior is purported to be regulated by reasons, and where individuals are viewed as acting on the basis of the reasons that apply to them.
Is there a distinctive method of jurisprudence?  Dworkin distinguishes between two potential methods: descriptive and normative.  He draws the distinction in the context of two ways of understanding the project of jurisprudence.  According to Dworkin, legal positivists take the project of jurisprudence to be determining the meaning of the term ‘law.’  This is paradigmatically a philosophical enterprise, and loosely speaking a descriptive one.  In contrast, Dworkin offers the idea that the project of jurisprudence is to offer an interpretation of the practice of law.  An interpretation of a practice involves a normative methodology, for in order to interpret a practice one needs to attribute a point or purpose to the activity that explains the sense in which participation in it is something of value.
It is very easy to see how the Dworkinian picture of the methods of jurisprudence connects with the distinctive philosophical approach to the subject matter of law. If philosophers of law seek to understand law from the participants’ point of view with a particular emphasis on the first person perspective, then it is perfectly plausible to approach the study of law by ascribing a value to engaging in the practice that would provide reasons for doing so.  
It is considerably more difficult to see how offering an account of the meaning of ‘law’ might connect with the distinctive object of philosophical inquiry into law. Of course, no philosopher of law other than Dworkin takes positivism to be the view that the purpose of a jurisprudence is to determine the meaning of ‘law.’  To be sure, Hart took himself to be offering an account of the concept of law. It is an interesting question to ask, what it is to give an account of a concept.  

Many philosophers take Hart to have been engaged in the project of determining a set of necessary and sufficient conditions for law, a set of conceptual truths.  In fact I think that Hart took his project to be offering an account of the nature of law.  Instead of offering a conceptual analysis, he was offering a conception of law, that is, a theory of the nature of law.  What is distinctive of Hart’s account is the thought that one could get to the nature of law by analyzing the way in which ordinary folk employ the term.  The latter approach is of course familiar during the period in which Hart wrote dominated by the ordinary language approach of Hart’s philosophical mentor, J.L.Austin.  The general idea is that one could learn about the world by exploring the way in which ordinary folk speak about it.

Arguing from a broadly Dworkinian perspective, Stephen Perry suggests that while legal positivism may purport to offer a descriptive method of jurisprudence, in fact it cannot be. All jurisprudential views are invariably and necessarily normative.  As Perry sees it, the difference between a Dworkinian and a positivist approach to jurisprudence is really a difference about the best way of understanding the function of law.  According to Perry, positivism is committed to the idea that the function of law is to guide conduct, whereas Dworkin believes that the function of law is to justify the use of the coercion.  All jurisprudential theories are normative on his account because all involve defending claims about the proper function of law.  All are interpretive theories in this way.
The problem with this line of argument is twofold.  First, neither Dworkin nor the positivists claim that law has a function.  Dworkin’s view is not that law has the function of justifying the coercive power of the state.  Rather his view is that all jurisprudential theories are interpretive theories.  In order for disagreements among the theories to be meaningful, there must be what he refers to as a ‘plateau’ of agreement. He posits that the one thing that all jurisprudential views can agree on is that law is an instrument for justifying the coercive authority of the state.  Positivists simply deny that law has a function.  Beyond that, even if jurisprudential theorists disagree about the function of law, they needn’t be understood as disagreeing about the proper function of law, understood as an evaluative or moral claim.  They are making a claim about the role ascribing a function to law plays in the best explanation of the existence and persistence of law and in explaining its mature form.
Finally, others have suggested that any account of law must take note of the fact that living under law is something valuable and desirable, at least in comparison to living under other forms of social control.  Any account of law must therefore explain its relative desirability, and in that sense every jurisprudential view must be normative. For part of every jurisprudential account is an explanation of the value of law.
The strategy of those defending the normative method of jurisprudence is to argue that either descriptivist methodology is inadequate to the task of shedding adequate light on the nature of law or all jurisprudential methods, appearances aside, are normative – by design or unavoidably.  But surely this is mistaken.  Neither the arguments by Dworkin or Perry are up to that task.  Nor is the last line of argument before us.  For even if it is true that law is a desirable, or even relatively desirable form of governance, that would show only that any account of the nature of law must possess resources adequate to account for this feature of law.  

At the end of the day, the point I am making here is analogous to the one Hart makes against Austin.  In effect, Hart claims that it is an adequacy condition of a theory of law that it be able to explain the persistence and continuity of law.  He then shows that the resources available in Austin’s account – commands, sanctions and habits – fall short of that.  The point here is that in addition to explaining the persistence and continuity of law, a theory of law might have to explain as well the value or desirability of law.  This just means that whatever one’s theory of the nature of law is it needs to have resources that would make clear why law is desirable or valuable.  It is not an argument that the method by which one develops one’s theory of law is normative.  After all, one needs no moral or political theory in order to take note that law is a system of rules that purport to guide conduct by offering reasons.  And governance by reason is a way of respecting human agency and the capacity for individuals to act for reasons.  Law, as Shapiro claims, is a form of large scale cooperative planned activity. And so on.  There are powerful resources in all such theories to explain the attractiveness of law as a system of governance.  Even more importantly, unlike those who are committed to a normative jurisprudence which would require that a theorist defend his view of what law is in the context of a particular, contestable theory of the value of law, the account I am suggesting is much more plausible. Why? Because any theory of what law is made more plausible on this account by the fact that its resources are adequate to explain the value of law from many different normative perspectives.
Coda on the Methods of Jurisprudence:  On the Relationship between Jurisprudence and Political Philosophy on the one hand, and Jurisprudence and Self Understanding on the Other 

I am inclined to think that the most important figure in legal positivist jurisprudence is Ronald Dworkin, and it is not because Dworkin is a positivist.  Of course he is anything but.  Still has focused attention on so many key issues, even if from time to time he has done so in idiosyncratic and unhelpful ways.  
I find it helpful to distinguish between concerns that Dworkin has raised that go to the heart of the positivist project and others which require first accepting Dworkin’s views about what is interesting or valuable about jurisprudential inquiry.  Dworkin’s argument that the grounds of the grounds of law are not social facts falls into the first category.
Other features of the Dworkinian ‘argument’ are very different. He has an idiosyncratic – and I do not mean by that to imply that it is wrongheaded – view that jurisprudence is a valuable or interesting project for philosophers only if it connects to more basic in political philosophy.  There are times when he tries to make an even stronger claim: namely, that all jurisprudential projects are really part and parcel of political philosophy.  There is little doubt that the argument in Law’s Empire devoted to the so-called Semantic Sting is designed to establish indirectly this conclusion.  And he has been known to advance the view that jurisprudence is either a sociological or social science project or a normative.  If it is a project of the first sort, then philosophers (even positivists) are not especially well equipped to do it.  Those projects are best left to social scientists, not philosophers.  What philosophers can do is normative work, the work of political philosophy.  And so on.

These kinds of considerations which are designed in effect to make it at adequacy condition of a jurisprudence that the theorist is interested in the same things about law Dworkin is are not really helpful or persuasive.
It might be helpful nonetheless to identify some of the distinctive features of Dworkin’s account that are connected to his views about the relationship between jurisprudence and political philosophy.  The first is the emphasis in his theory on the theory of adjudication.  The best way to read this is as follows. He is general interested in what political or moral rights we have.  Now it turns out that some of the rights we have depend on past political acts.  And that is an interesting fact from the point of view of political and moral philosophy.  So what we want to study in jurisprudence is how it is that the rights we have and their content is determined by a conjunction of history and institutional action.
Again, political philosophy is concerned with the justification of the coercive authority of the state.  This is channeled through law, and so the question is how is that law is to be understood in terms of this question of the legitimate exercise of state authority.

Want another example? Dworkin nowadays thinks that Hart’s Concept of Law is best read as a book about the concept of legality.  The question is what is the value of legality.  What role does it play in our political and moral lives?  And so it should come as no surprise that Dworkin thinks that at the end of the day from a Hartian perspective disagreements in law have to be understood as disagreements about the meaning or value of legality or what it requires in a particular set of circumstances – given a view of its value. 

There is absolutely no reason for someone in jurisprudence to approach the subject in this way.  There is absolutely no reason why the only way to approach jurisprudence is from the point of view of exploring how various features of law shed light on problems in political philosophy.  I would be the last person on earth to reject this as a plausible endeavour, but one has to resist the thought that it is the only interesting philosophical project for jurisprudence!

To be sure, Dworkin is inclined to trivialize what it is about law that is of interest to positivists. He often associates positivism with a social science project that we are ill suited for.  The only philosophical projects he allows that we might be interested are not interesting: either an account of the meaning of ‘law,’ or the individuation of norms.  Now frankly I am interested in the first of these projects, but not for the reasons Dworkin thinks, and every positivist is interested in the latter project but not as a vapid or empty exercise.  Rather, it is an interesting feature of our social lives that we participate at any one time in a wide range of normative social practices.  They are similar to one another in certain ways, and different from one another in other ways. Our participation is different, our reasons for doing so differ; the claims these practices make on us our different.  We want to explore the distinguishing features of the practices because we want to know how they differ from one another and how they are similar to one another, and we want to know how and why the claims they make on us differ.  In other words we want to understand important aspects of ourselves in the social world.  At the end of the day, jurisprudence is important to the human project of self-understanding.  I don’t think that is any less worthy or suspect that understanding the law from the point of view of central concerns in political philosophy.  I doubt that one has to be a positivist either to appreciate the importance of jurisprudence to understanding ourselves from the first person perspective in the social world.
