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1. Introduction


Do citizens of liberal democracies have a right to run for those offices that make and enforce the laws that govern them?  Do these same citizens have a right to vote for whomever they want to fill these offices?  If so, under what conditions may these rights be restricted? These are the central questions of this paper. 

Answers to these questions are important for a number of reasons.  First, over the last decade, the use of quotas and qualifications for office has expanded to a level not seen since property, tax and racial qualifications were widely used to exclude whole subsets of the population in the 18th and 19th centuries.  Now, in dozens of advanced and developing democracies they are used for the purpose of inclusion: to secure descriptive representation in government institutions for those persistently excluded, particularly women.  There appears to be no sustained discussion about the democratic costs of such expansion—inclusion is just exclusion by another name—and thus the need to address these questions has some immediate practical import.


The practical relevance gives rise to the philosophical concerns:  quotas and qualifications for office stand not merely to structure the legislature but to undo the democratic nature of any polity.  Arguably, the reason that gender and ethnic qualifications for office are approvable is that the ends they secure are good, just ends.  By contrast, we might think, earlier forms of exclusion were simply an affront to justice.  But such a view ignores the democratic costs of achieving justice in this manner.  By similar logic, we might endorse this qualification:  only those with the DNA of Smith, Jones and Cooper can run for the three branches of government.  Immediately we see the problem.  As just a polity as this might be (Smith, Jones and Cooper are really, really good, smart and decent people) it is insufficiently democratic to be endorsable.   Do current qualifications that restrict in a less dramatic but no less limiting way, whose intention is purportedly different from earlier exclusionary institutions, violate similar principles or not?  

Historically we should be suspicious that there is much difference between exclusionary qualifications and those aimed at inclusion.  In the past, qualifications for office were motivated by decidedly anti-democratic sentiments that feared the ability of the unwashed, uneducated masses and systematically excluded “undesireables” within the population. Yet the justifications for those “objectionable” qualifications were philosophically very similar to those that are used widely used (or suggested for use) today.  
Consider a number of examples.  Property requirements for legislative office were justified on the principle that those who make law ought to have a stake in society, precisely the reason offered for excluding non-citizens (or non-constituent members) from running for a particular seat.
  The requirements of the US Senate that restrict each seat to particular state residents (despite the Senate’s role in writing law that governs all), and the requirement of an upper house of elites (say the British House of Lords until recently) are justified by the same principled argument about voice and interests that women, minorities and political parties should be secured seats.  Rejected racial and immigrant exclusions were also justified because those populations purportedly lacked the mental competency and moral fortitude deemed necessary for good governance; precisely the same rationale given today for excluding minors (or others of lower age), the mentally incompetent, and felons.  The reason that some are favored over the other has merely to do with our current enlightened judgments that, for example, African Americans share the same mental competencies and more worth as anyone else.  But bigotry and prejudice only alter these empirical judgments: the bigot was justified in excluding blacks based on the very same principles that are in use today.  We should at least be wary of the company that such purportedly enlightened institutional arrangements keep.   

(In the matter of exclusions and systematic prejudice, the distinction between prejudicial empirical assessment and prejudicial normative principles is not well described.  Often the bigotry of groups is treated as a normative category or principle itself, as if “Jews should be denied rights” is a coherent normative principle itself.  Instead, we can unpack these judgments into their empirical and normative strains:  having been prejudicially judged to be morally inferior, Jews (blacks, Irish, pick your group) were then excluded by the possibly laudable principle, “exclude the morally inferior.”  The collapsing of empirical prejudice into principled prejudice is endemic in this literature and may make it more difficult to see the underlying principled issues that I believe are and ought to be of primary importance to the questions here.
)  

The starting point of this analysis should be the presumptive answers to the very first questions I asked.  If, as I will argue, we presume that the right to run for office and the right to vote for whomever one wants are core democratic rights, rights that accrue to a citizen on account of their being a citizen of a liberal democracy, then qualifications for office must be justified not merely by reference to their purported pragmatic benefits (to secure voice, political maturity, correspondence with a constituency, etc.) but against the costs to democratic legitimacy that are involved in their use at any time.  To put it in the more familiar terms of the right to vote, even if limiting voting rights to an elite class of citizens would produce better outcomes, this alone would not justify limiting the vote to that elite group.
  If they are to be used, we need instead to justify the use of qualifications against their violations of democratic rights.  And we also need to explain why institutional qualifications for office are problematic in a way that an individual’s use of systematic decision rules like, “I will only vote for Democrats,” that operate as robustly for that individual as an external qualification for office, are not.  

As the distinction between internally applied and externally imposed highlights, a systematic treatment of qualifications for office will also have to explain precisely what should and should not count as one of them.  For reasons to be developed here, many other institutional rules are functionally equivalent to qualifications for office and should be treated as such.  Chief among these is the US gerrymandered district, but we should also include ballot access laws in the US
 and gender quota laws that apply to political party lists (rather than the obvious case of guaranteeing seats in a legislature based on gender).
  Framing qualifications in terms of democratic rights violations will allow us to expand our treatment.  Finally, framing qualifications for office with an eye to their democratic costs may help secure the benefits of group representation while avoiding its concomitant problems of factionalism and partisanship and even worse outcomes for the very group receiving representation.  It also allows democratic legislatures to achieve what I have called “voice without earplugs”:  the securing of a wide range of perspectives within the legislature without being marginalized once there. {Rehfeld 2005: 237}.  
These three points—the expansion of de jure qualifications around the globe, the persistent but unrecognized use of de facto qualifications, and the potential that properly tailored qualifications for office provide for innovative institutional design—require a more thoughtful and robust justification of their use in democratic governments than, to my knowledge, they have ever received.
  To be sure, these are asserted as derivations of political membership, or emerging from deeper principles of democratic participation (the right to run) and norms of autonomy and self-rule (the right to choose who rules).  Yet they are axiomatic in that they are nowhere defended as principles worth having, even if derived from deeper ones.  Nor are they explained in terms of their implications for institutional design.  

Though it may not be clear from the skeptical nature of what follows, the essay is motivated by a desire to work out a normative justification for descriptive representation, particularly for women, based on principles of democratic authority, rather than substantive principles of justice or arguments for group representation per se.  In the design of democratic institutions I take the sovereignty of the people to be normatively prior to principles of political equality.  That is, we should resist gaining more political equality at the cost of democratic authority.  A state in which its citizens are perfectly equal in their powerlessness to affect policy is not plausibly a democratic government.  A state in which its citizens determine all have some share, even if not equal, in affecting policy is more plausibly democratic.   Thus a purchase of greater equality at the loss of other rights of democratic authority is one that requires a robust justification.

In this paper I argue that qualifications for office must past four tests to be justified as a legitimate institution
: a substantive basis test; a proxy test; a narrow basis (or democratic) test; and a totality of circumstances test.  To specify this in slightly more detail, to be justified a qualification must first aim at a substantive good.  Second, the qualification must be an effective proxy for the substantive good at which it aims.  Third, even if the qualification is a good proxy, it must also be narrowly tailored so as not to exclude too many and thus fail to be reasonably democratic.  Finally the qualification must be justified by reference to the totality of circumstances that result from its use.  This final test will be critical to check the inherent anti-democratic inclinations of the use of qualifications for office.
 Although it may not be clear from the skeptical nature of what follows, the motivations for this project are 

The argument continues over four more sections.  In section two I explain how qualifications for office link up with the view that representative government is best understood as an elective aristocracy and note the normative difference between internally applied and externally imposed qualifications.  In section three, I explore what it means to have an equal right to run for office, and thus specify the right that is presumably violated any time a qualification for office is used.  In section four, I present a conceptual analysis of qualifications, describing some of their relevant features, differentiate types, and distinguish democratic and anti-democratic motivations for their use.  In section five I argue for the four tests just enumerated above.  
2.

Representation as Exclusion:  
Internally applied versus externally imposed qualifications for office.  
2.1
Elective Aristocracy and Voter Constraints


Representative governments are by necessity and design meant to exclude virtually the entire population from its positions of government. (MANIN, 1997) (REHFELD, 2005)  Qualifications for office limit even further those who can successfully obtain office and are thus an essential part of a theory of democratic distinction, that is, a theory in which the demos selects it rulers based on particular distinctive qualities.  Because voting implies the elevation of some distinctive trait, it will be critical to differentiate the equal right to run from office from an equal right to serve.  In this section I want to map out the connection between qualifications and a theory of distinction and demonstrate in the next section that while historically their motivations have been anti-democratic, they need not be (2.2).  
The first concern we should have is historical:  the use of qualifications for office have a long historic, anti-democratic (not merely aristocratic) tincture. They appear to be anti-democratic historically because their use has been motivated by a distrust of a people’s ability to elect the “right” sort of people to office.  And in practice the reduction of qualifications for voting was accompanied by intimidation that was correctly described as voting rights infringements.  So the first thing we must confront is whether the use of qualifications for any democratic office is even possible without an anti-democratic sentiment.  


The central purpose of any qualification for office is to increase the probability that a legislature contains members of a certain kind, or more generally to increase the probability that it looks a certain way.
  In this way, qualifications are a kind of insurance policy for what Bernard Manin has called the aristocratic effect of elections. (MANIN 1997)   (Importantly, Manin’s use of “aristocratic” is meant only to indicate that those elected to office are distinctive from, though not necessarily “better” than those electing them to office.)  Elections by their nature promote individuals of some perceived distinction into the legislature.  By contrast, qualifications take the choice of which particular distinction out of the hand of voters, securing it through institutional pre-commitment and by filtering out candidates.  Through qualifications and elections “distinction” of all sorts is promoted even as universal suffrage allows everyone to participate in a constrained choice.  Elections, as Manin argued, are thus neither purely democratic nor purely aristocratic, but a mix of both: they are democratic to the extent universal suffrage is maintained; they are aristocratic because no matter how they are employed, their result is to promote a distinct class into the legislature.
  


Voter choice can be constrained by the application of internal judgment or by the imposition of external limits.  Internally, voters regularly constrain their own choices to a set of individuals possessing features that correspond with certain features they take to be important.
  Some voters will only cast votes for candidates of one party and won’t even consider hearing from another party (and thus constrain themselves from voting for them); others will choose between a few parties; still others decide based on personal characteristics of the candidates.  These internal judgments constrain voters no more or less than externally applied constraints would if written to correspond with the internal judgments of a particular voter. 
Of course, individuals cast votes for numerous reasons.  But the point here is that we can differentiate constraints internal to voters (their preferences, judgments about their interests or the interests of the nation) from those externally applied to voters: these are institutional rules that specify qualifications that candidates must have in order to run at all.  And while these limits may be shared by all citizens at a particular time (e.g., we unanimously want candidates who are over the age of 21), these constraints are distinctive precisely because they operate external to voters and prior to elections as a filter on who they are legally permitted to cast a vote for.  The aristocratic nature of elections that Manin was right to emphasize can thus be institutionalized in two different ways, by internal and external constraints, a distinction that will be of particular importance as this account develops. 
Elections in any circumstance thus do introduce an aristocratic element (distinction of the elected) through the democratic activity of universal suffrage.
  And elections secure distinction even in the absence of any explicit qualifications for office, as Manin illustrates by considering the promotion of certain kinds of sorts absent any qualifications.  But if elections promote various distinctions through the use of internal voter constraints why impose any external voter constraints?  Or put differently, given that elections provide a necessary aristocratic (in Manin’s sense of “distinction”) check on the democratic populace, why not simply rely on the democratic judgment of voters about what kinds of distinction they want within the legislature?  

One reason to eschew external limits is to allow for flexibility when necessary.  AS an historical matter, relying on voters’ good judgment may explain in part why the US Founders did not impose property qualifications for office.  {Manin 1997:  126}For example, the Founders did think that candidates for political office ought to be property owners of a certain level.  But rather than making this requirement rigid as law, they opted to rely on voters’ internal judgment that they believed would have the same effect of promoting only prominent property owners to elective office.  Further, by relying on voter judgment rather than external constraints, the proposed system was less rigid and allowed for flexible response by voters if the circumstances warranted it.
 “If the advantage of the propertied classes is assured by a statistically proven regularity of electoral behavior, the system offers a measure of flexibility:  circumstances may arise where the effect [i.e., property ownership] does not obtain, because an exceptional concern overrides voters’ ordinary inclination toward “conspicuous” candidates.  The situation is different if legislative position is reserved by law to the higher social classes, because the law is by definition rigid.”   (MANIN, 1997, 126).  Relying only on internal constraints maintains flexibility in times to deviate when circumstances warrant flexibility.  

By contrast, consider Daniel Webster’s defense of externally imposed qualifications for office.  On December 4, 1820, Daniel Webster defended a “profession of belief” in Christian principles as a requirement for service as part of a debate on alterations to the Massachusetts State Constitution.  {Webster, 1903}  Webster defended the general practice of using qualifications for two reasons.  Illustrating the role that internal judgments play to secure an elective aristocracy (in Manin’s sense) Webster argued that individuals do not have a right to serve in office but must be chosen by their fellow citizens, who properly use all sorts of standards to judge whether a candidate is qualified.  Second, Webster argued that voters regularly used a particular standard of “does the candidate profess Christian beliefs?” Futher, externalizing this stable internal principle was merely a formal extension of this practice of internal voter judgment.  Thus if voters justifiably used a stable principle to constrain for whom they would vote, no harm was done in externalizing this principle.  Since it is acceptable and laudable for voters to discern the good from the bad, he argued, there is no reasons that a constitution should be kept from institutionalizing the very distinctions they are going to use anyway.  Webster’s argument was to transform a robust internal voter constraint into a fixed external constraint on voter choice. 

2.2
Voter Incompetence and Collective Action Problems
One reason to rely on internal voter constraints as a proper filtering mechanism is that voters are capable and have the education and discernment to make good choices.
  By contrast a reliance on external constraints—institutional qualifications—is almost always premised on democratic distrust of these citizen capabilities.  Put more bluntly, qualifications for office are often instituted because of standard anti-democratic sentiments: the stupidity and venality of the masses requires that voters should be externally bound and limited lest they flush the system down the proverbial toilet. 

Beyond these general anxieties about voter capabilities, qualifications for office (external institutional constraints) are also used to solve collective action problems that arise simply from individuals acting appropriately. This may be obvious since one of the main purposes of constraints is to solve collective action problems.  But historically, qualifications have not been justified by their ability to so solve these kinds of problems.  And once we realize this potential, then we can see that qualifications need not be anti-democratic, but can in fact enhance democratic institutions in democratic ways.  I will take each of these explanations in turn.  

2.2.1
Moral and Epistemic Worries


The first kind of concern is that relying only upon internal voter constraints will exacerbate the ordinary citizen’s moral or epistemic incompetence.
  Historically, qualifications for office were seen as a way to temper democratic excess and prevent the masses from choosing representatives who possessed the wrong kind of distinction that would lead to tyranny of many kinds.  The worry is a familiar staple in the history of political thought from antiquity through modernity, but also is a prominent feature of the practical institutional debates surrounding the writing and ratification of the US Constitution.
  

First, the great unwashed might be morally incompetent.  Motivated by spite and envy rather than love of the whole, the masses could not be trusted to elect leaders who would pursue the public good because they would pick people who would be to the long term harm of the whole.  Of particular concern were property rights, natural rights by the Lockean understanding, prevalent at the US founding.
  Thus were higher property qualifications for office justified:  those with property had a stake in its protection and without the qualification they were unlikely to be elected.  The large electoral district was similarly intended to create a de facto qualification for office because it was designed in large part to increase the likelihood that men of good reputation would be elected.
   
A second kind of voter incompetence was epistemic.  Here, the worry was that although individual voters would intend to select the right sorts of candidates there were a host of ways their judgment could go wrong, including the influence of demagogues and other candidates who would obfuscate their true intentions and dupe virtuous voters into making bad decisions.  Qualifications that require state residency of US Congressional candidates and natural born citizenship of candidates for the US Presidency were all included at least in part to temper this tendency.  These protected against would be carpetbaggers and foreign influence that might otherwise go undetected by perfectly virtuous voters.  
In the history of political thought some thinkers have been more concerned about moral incompetence, others with epistemic, and some with both, illustrating the fact that these distinctions are not mutually exclusive.  Consider how some prominent democrats and anti-democrats framed this issue.  Plato and Burke worried that voters would be have epistemic and moral limitations tied to human nature and the failure to be properly educated.  Tocqueville worried that moral incompetence would promote individualism unless communal and religious institutions helped divert it.  And Mill’s primary worry was to ensure basic epistemic competencies: thus did Mill recommend representative governments only for civilizations sufficiently advanced, and his institutional suggestions (from newspaper reading among citizenry; limiting the writing of legislation to a technically trained class; to double votes for those with university degrees) all emphasize the necessity of knowledge to the healthy functioning of democratic forms. 

These two incompetencies (moral and epistemic) are highlighted only for conceptual clarity.  In practice the fears overlap:  voters may be easily fooled about the residency of a candidate (epistemic incompetence) because they have mistaken views about what a good representative should be (moral incompetence).  The residency requirement, and other qualifications, were designed to protect against both. 

2.2.2
Collective Action Problems


These first worries of incompetence are reducible to worries about individual choice.  It is ultimately because individuals make bad decisions for whatever reasons that the outcome is a bad one collectively. But qualifications for office may also solve collective action problems which, by their very nature, need not presume any kind of moral or epistemic incompetence of citizens.  Instead, qualifications may solve problems that arise when individual voters act in perfectly reasonable, discerning, and justifiable ways to achieve suboptimal (and objectionable) results.
  By limiting a voter’s choice set, and limiting who can run for office, qualifications are an example of a self binding mechanism to solve collective action problems that are fully endorsable in certain cases for democracies.
  

Within single member democratic systems, racial gerrymandering is arguably the best contemporary example of using a qualification for office to solve a collective action problem.
  Imagine that all voters use the purportedly laudable principle “vote for someone who’s the same race as I am” and all electoral constituencies contain a majority of whites, then the legislature would be entirely white.
  Whites might endorse this racial similarity principle (because they believe race is a good proxy for whether a candidate shares a citizen’s perspectives and interests) yet sincerely lament the fact that there are no blacks elected in Congress.  Electoral gerrymanders are premised upon this very principle and supporters of it are often explicit in their endorsement of it.

Arguably, the turn towards requiring a certain number of seats set aside for women and ethnic groups in Europe and Central/Latin America is designed to remedy similar sorts of collective action problems.
  Even absent venal discrimination at the time of voting (in this and the last case) if each individual candidate is selected simply using constraints internal to voters, and the constraint most salient at the time of election is “who has the most experience” or “who is likely to be the most effective politician given ongoing sexism (that I lament but nevertheless exists” then men will almost always be elected even as we all lament the fact that there are no female representatives. 
  The only way around that is to impose external constraints (and in this case such constraints would simultaneously bring about the conditions by which these particular internal constraints would fail to be salient).  
To sum up here, while anxieties about the hoi polloi have historically justified the use of qualifications for office, their use need not reflect any anti-democratic sentiment when used to solve collective action problems.  When justified as a corrective for the presumed moral and epistemic incompetence of voters they are explicitly anti-democratic.  But when justified for their potential to solve collective action problems they are no more or less democratic than any other such provision of preemptive restraints in the law.   But appreciating qualifications for office in this light, rather than as a reflection of anti-democratic sentiments, is a critical addition since it demonstrates that they need not be anti-democratic.  And as I will argue later, it is necessary for qualifications to be justified based on the solution to a collective action problem, rather than as an anti-democratic corrective, for them to be reasonably democratic at all.
  

3.

An Equal Right to Run for Office

Daniel Webster’s argument to transform internal judgments into external institutional constraints (discussed above) is problematic first because it creates a rigid, more permanent rule in place of the flexibility of internal constraints.  But it is also problematic for two other reasons.  First, it fails to distinguish the right to serve from the right to run.  A qualification for office not only limits a voter’s choice set; it also abrogates a right to offer one’s self as a contender to rule.  (Such a right need not presume any ultimate success in that pursuit.)  Second, to argue that in a democracy people can enact any pre-commitment in law it wants so long as it is consistent with what they would do anyway is an overstatement.  Qualifications for office do not merely stand to reshape democratic institutions they stand to unmake democracy: imagine that only those with some individual’s DNA are qualified to run; the result is an elective dictatorship or monarchy, not a recognizable democracy.  
To state this more formally, qualifications are problematic because they limit or violate two presumptive democratic rights:  i) citizens have a right to run for offices whose occupants make and enforce the law that governs them; and ii) voters have a right to choose whomever they wish to rule them.  As I said above, I presume that legitimate democratic governments must begin with a strong presumption in favor of these rights forming an institutional default position of any purportedly legitimate democratic government.
  Justifying qualifications for office will thus mean explaining the conditions under which violations of these rights are acceptable.  And that requires first specifying in greater detail what these rights amount to.  

In this section I will argue that an equal right to run is institutionalized first, in the legal permission to run for office, and second in the absence of formal rules that alter the external probability of success for one kind of candidate over another kind.  Stated informally, this just means that a right to run for office is only minimally secured first by the legal permission to run, and further presumes the absence of institutional rules that stack the deck in favor or against the success of any particular kind of candidate.  In this way the right to run for office parallels the treatment of “equal voting rights”: the equal right to vote has meant not merely a legal permission to cast a ballot, but both the equal probability of a vote to affect the outcome of an election, as well as the absence of other rules that would encourage or suppress certain kinds of voters from voting.  I develop this in two sections, first more generally in terms of political equality (3.1) and then in a specification of an equal right to run (3.2).  
3.1
Political Equality 

To begin with, I presume democratic governments must acknowledge three kinds of rights as a minimal condition of being reasonably democratic:

1) The right to vote:  citizens have a right to vote of equal value in choosing among candidates for office;

2) The right to vote for whomever they want:  citizens have a right to be ruled by anyone they so choose (i.e., to an unrestricted choice-set of candidates).
3) The right to run for office:  citizens have a right to compete for the offices that govern them. 
The view that these are core democratic rights, is treated here as a presumptive, non-exhaustive, conditional view, rather than a view that is metaphysically justified or ontologically defended.  By this I mean three things.  First, these rights are presumptive rather than necessary:  for a polity to be reasonably democratic it must either secure these rights or it must justify a deviation from them by reference to their violation.  Second these rights are not exhaustive: I presume that there are other rights that must be guaranteed by any reasonable conception of democracy, rights that govern influence over or access to power, rights of expression, etc.  But I do think that these three are more fundamental or democratically prior to those, as important as they are.  Finally, these rights are conditional in the sense that if one values democracy then one presumptively gives these rights a prominent place.  By contrast an unconditional defense of these rights would explain whether they or democracy were primary; whether they were endorsable for detached or dependent reasons, as Dworkin has described it; and perhaps whether they derived from natural law, social norms and agreement or God’s will.
.  Though these are important questions to any full account of democratic rights, they are not my questions.  Instead, I presume these rights have a primacy but not necessity for anyone who endorses democracy, for whatever reasons that is:  these rights derive from a conception of democracy as equal distribution of power, but they neveretheless may be abrogated if there are good reasons to do so.  
There are a few things to notice about these core rights.  First, while they are rights that purportedly accrue to citizens they leave unaddressed important questions of membership, of who gets to be a “citizen.  These are questions I will not be addressing here.  But this is at least consistent with the historical development of these rights:  arguments for universal suffrage, for example, were premised on what citizenship entailed, and not on who ought to be a citizen per se.
  

Second, the first two rights are interrelated and their interrelation explains why they are both important—the right to choose gives democratic meaning to the right to vote.  The right to vote, for example, is simply incomplete without specifying something about an expansive choice set that voters face.  It is unlikely that any system in which only one candidate could run (say, Hussein or Castro) would be a plausible democracy at all (let alone normatively legitimate) even if universal suffrage were guaranteed.  The right to vote must be paired with a right to an unconstrained choice for office as a starting point for any plausible theory of self rule.  Of course, the fact that the extreme case—in which most citizens are excluded from running—is not reasonably democratic leaves is not decisive, and leaves open the question whether less extreme limits would be permissible or even problematic at all.  Maybe legitimate democracies need merely to guarantee voters some sufficient but not unlimited choice for each office.  Then the task would be to specify what this sufficiency requirement would amount to, perhaps a choice between candidates that hold differing views, or who are members of different groups.
  But the point here is to establish a default position, and it seems axiomatic that as a presumptive starting point a right to rule oneself must entail a right to choose whomever one wants to rule them, that is, a presumption in favor of an unlimited choice set, even at the expense of making really bad errors of judgment.  We may be able to justify limiting our choice set in order to avoid predictable errors of judgment.  But it is the limit on unconstrained choice, rather than unlimited choice itself, that needs to be justified.  As I said, unlimited choice gives democratic meaning to the right to vote, and must therefore be the starting point, deviations from which must be justified.  
Finally, we turn to the presumption that citizens have an equal right to run for the positions that govern them.  This third political right is not as intimately connected to the first two, even if a commitment to truly unconstrained choice necessarily entails a universal right to run for office.  Conceptually, however, the right to an unlimited choice set concerns citizen rights vis-à-vis their role as voters as choosers of whom will rule them; the right to run for office concerns citizen rights vis-à-vis their role as non-voting political actors, as potential rulers.  So we need a separate sort of argument to establish the claim that we all indeed have an equal right to stand to rule over one another.

First, the right to run emerges from a consideration of democratic political equality, of what it means to participate in a democratic polity.  The intuition here is that as part of what it means to be politically equal citizens, we should all have an equal right to put ourselves up for selection, even if we can not necessarily demand the equal right to be chosen for reasons to be developed momentarily.  (What it means to have an “equal” right to run rather than merely a “right to run” will be taken up in 3.2 below.) And the intuition can be generated by the counterfactual in which only one class of people—say white men—are legally permitted to offer themselves for selection.  We would, I think rightly reject this as anti-democratic and presumptively wrong.
 And this right to run for office is broadly endorsed by a range of democratic theorists, even as none of them has specified what it means in practice or in any other systematic way.
 (DAHL, 1991, 222) (BEITZ, 1989) (DWORKIN, 2000) (CHRISTIANO, 1996) (RAWLS, 1971)  
It is useful to note that this equal right to run for office is also not expressible in the distinction between ancient and modern forms made familiar by Constant and expanded more recently by Manin. 
  In this first distinction, ancient political equality meant that each citizen had an equal right to serve in office, modern political equality means that each citizen has the equal right to choose who serves in office.   Modern political equality has thus emphasized the rights of citizens to choose their rulers, to participate-as-voters (deliberate about candidates and issues; have equality of influence over who represents them, etc.).  Midway between the ancient and modern ends, midway between the equal right to serve and the equal right to choose, stands a third form of political equality:  the equal right to run for the offices that govern us. 

Framed in this way, the third form of political equality serves as an answer to Manin’s view that representative government is not a pure democratic form, but rather a hybrid democratic aristocracy (or oligarchy). In Manin’s treatment, the hallmark of pure democracies is the right to rule and this is reflected in the institution of rotation in office, whereby any citizen who wished would stand an equal chance to serve, their selection being overseen by the use of lot.  This is what it means to be ruled by the demos: we can claim to rule ourselves because we have a reasonable expectation that someday we will rule and be ruled in turn.  In contrast, modern representative government creates a new form where we simply cannot expect ever to rule.  Manin’s point is not that the size of contemporary systems makes ancient forms of democracy impossible, it is rather that such forms are undesirable.
  Representative systems allow a governing elite to emerge with no pretense and in fact counter to democratic systems.  As Manin argues, this is what Madison and Sieyes explicitly argued for, and I would add this is a theme endorsed by Guizot and Mill in the 19th century and in admittedly different forms by both Schumpeter and Dahl in the 20th century.  But even apart from the intentions of prominent theorists and practitioners, the exclusion found in contemporary representative government means that citizens are more likely to be hit by lightning than ever to serve in their national legislature (REHFELD, 2005).  

This third form of political equality is one way to nudge these aristocratic intentions and institutions of representative government towards democracy: by presuming an unlimited choice set as a default position, and by presuming citizens have the right to run for office, we modify some of the aristocratic tendencies of representative systems.  But at the same time, the creation of a justificatory framework by which to establish qualifications for office is a way to explicitly embrace the aristocratic formulation and help self-consciously to shape, rather be shaped by, the exclusion of representative government.  Here, the problem is not that we will create a governing elite that, as Manin has illustrated, ensures that being a millionaire is a virtual qualification for office.  Rather, it is to be far more explicit and public about the kind of aristocracy we are forming, in an attempt to make it more democratic in spirit if not in nature.
  

The discussion in this section can now be summarized in table one, which outlines these three principles of political equality (column one), listed types of regimes that are commensurate with that principle (column two) and provided examples of regimes that fit (column three).  As the table shows, modern political equality in the Constant/Manin articulation is incomplete because dictatorship and tyrannies more generally can guarantee an equal right of voters to choose who rules.
  What is needed, as I said above, is a provision about the real choice set they face and that requires both that citizens are both permitted to run, and that they stand a chance of winning that is institutionally equal to others who are running, a issue to which we now turn.  
Table One:  

Three (of many) forms of political equality

	Principle of political equality

	Commensurate with these kinds of Regimes
	Examples


	Equal right to rule 
(i.e., ancient political equality)


	Democracies

	4th Century Athens

	Equal right to choose who rules 
(i.e., modern political equality)


	Dictatorships; representative systems; democracies


	Present day Syria; Iraq 1979-2003; United States;  France; India; 4th Century Athens

	Equal right to run for office/right to choose whomever one wants.


	Democracy, representative systems
	US; France; India; 4th Century Athens.


3.2
What an equal right to run for office entails

What precisely does it mean to have an equal right to run for office?  And here there are two parts that are critical in ensuring such rights.  First, for citizens to have a right to run for office means that they must be legally permitted to run for office.  But more than this, an equal right to run for office means that institutional rules should treat equally citizens who choose to run.  So in addition to this first part I propose a second:  having an equal right to run for office means that institutional rules—external voter constraints—must give all citizens an equal probability of success prior to being filtered, unequally, by voter preferences.  
In just a moment I’ll say more about what it means to ensure an “equal probability of success before voters decide.”  But the intuition behind linking a right to run for office to a probability assessment (and expanding it beyond mere “permission” to run) parallels the legal meaning of an equal right to vote.  An equal right to vote is not thought to be guaranteed by the mere legal permission to vote, but also having all votes count the same and the absence of formal rules that create de facto restrictions on who actually casts their voters.  As I have repeatedly said, I do not presume that any of these are inviolable rights, including the right to vote, and indeed I have argued elsewhere that equal voting rights are of trivial value when framed consequentially (“one-person-one-vote”; “make votes count”), as many advocates of alternative voting systems do (REHFELD, 2005, 192-197).   But equal voting rights, and equal rights to run, constitute two parts—permission and weights—and are what we presume are the default position, deviations from which must be justified.  

We need to formalize these two parts as applied to an equal right to run for office in a more systematic way.  The first of the two I think is relatively straightforward: a right to run for office at least entails that I am legally permitted to stand for office.  But what does a presumption against rules that reduce any citizen’s probability of success amount to?  For one thing, it does not mean that we all have an all things considered equal right to serve or even an equal probability of success, or that we all have an all things considered equal probability of serving.  (These are simply restatements of the principle of ancient political equality.)  Nor does it mean that voters should refrain from using their own often systematic rules (what I called “internal constraints” above) to determine for whom to vote, even though these rules (like, “vote for the most competent”) may radically reduce the probability of many people’s success.  Instead, the point of an equal right to run for office is to protect all citizens from formal institutional rules whose intent and effect is to reduce their probability of success, while leaving these fully open to the judgment of voters.
  


To put this more formally, then, an equal right to run for office entails the following:

Equal Right to Run for Office =df  For every elective office with authority over any individual or with the authority to vote on laws that will govern the individual: 
i)
the individual must be legally permitted to run for office and 
ii)
the individual’s voter-exogenous probability of success in her run for office must be equal to any other individual so situated.  
As I said above, the first clause expresses a necessary but insufficient condition: an equal right to run for office must at least entail the permission to run. The key provision is the second clause, particularly its specification of a “voter-exogenous probability of success.”  

I will treat this in some length.


There are many factors that will increase a candidate’s probability of success in any given election.  Taller, conventionally attractive and articulate candidates will stand a better chance than shorter, inarticulate and conventionally unattractive candidates.  Candidates whose views are closer to a majority of voters may be more likely to win than those whose views are farther from a majority of voters.  And if one lives in a district that has a majority of African Americans, being black increases your probability of success.  Of these kinds of factors, I think we need to distinguish those that result primarily from voter preferences (i.e., internal voter constraints) versus those that result primarily from rules that are external to voter preferences (even if they are written with voter preferences in mind). So, for example, of the factors I just listed, all except Gerrymandering are factors that are endogenous to voters—the reason that taller, articulate and conventionally attractive candidates have a better probability of winning is due almost entirely to voter preference for these things, or what I called voter internal constraints above.  By contrast, the reasons that African Americans stand a better probability of winning in a black district are a combination of voter endogenous and voter exogenous factors:  i) voters prefer to vote for someone of their own race; and ii) similar races are grouped together.  The preference for racial similarity is endogenous to voters; the fact that it is a black district is created by factors external to voters. So, “voter-exogenous probability of success” simply means the probability of success given the rules that shape electoral contests.  
Note that focusing on factors exogenous to voter preferences means that the use by voters of systematic rules to choose candidates does not constitute a presumptive violation of a citizen’s right to run for office.   And this corresponds to our notion of what modern representative government entails vis-à-vis democratic exclusion and distinction, and now makes clear the importance of that initial discussion.  As we saw in section 2, representative government is a distinctive form because it allows for such distinctions to be made. And often these distinctions (like, “vote for the most competent”) are advisable, should be encouraged and arguably justify representative government as preferable to direct democracies.  But even when voters use bad rules to decide for whom to vote, rules that are unjust or ill informed, it seems inappropriate to describe this activity as a violation of my right to run.  When a voter is a racist, or sexist, or merely votes with an eye to his own good despite the harm it will cause the whole, it expresses the venality, ignorance or simply unjustness of voters, but it is not an obvious violation of anyone’s right to run.  So an equal right to run for office is thus consistent with formal systematic rules that voters may use internally to limit their own choice set in determining for whom they wish to vote.  An equal right to run is violated only by systematic rules exogenous to voter preferences that alter the probability of one kind of candidate winning a contest. 
(The distinction here maps closely onto the conceptual distinction between justice and legitimacy:  Conceptually, a citizen may use an unjust preference to choose for whom to vote without that choice being obviously illegitimate for the use of that unjust preference.  This could happen, for example, if the legitimacy of an outcome was merely a question of consensual procedures and nothing else.  Of course, one may, with Dworkin and Shapiro, believe that in practice and substance these two concepts are intertwined.  But conceptually I take them to denote very different things.  Legitimacy here specifies the conditions under which the state has a moral right to make and enforce its rules.
 Justice specifies the kinds of rules and political behavior (including voting) that are morally good.  And while one may in fact be required for the other, this is a contingent fact not a necessary one.) 
4.  
Qualifications for Office as a rights violation. 
4.1
Defining “qualifications for office.” 

I propose, then, to use the term “qualification for office” to denote any rule that violates a citizen’s equal right to run for office as defined above.  Etymologically, this makes use of the two meanings of “qualification.”  As they are traditionally used, qualifications set requirements necessary to hold office.  But as proposed, the term serves as a reminder that a citizen’s presumptive right to run for office is being qualified, limited, or otherwise abridged.  And it reflects the fact that unequally distributed alterations in success rates “qualify” a citizen’s right to run no less than outright prohibitions associated with term.

The extension of the term from its traditional use as a violation of the clause “i” above (“X must be legally permitted to run for O”), to the more general “voter-exogenous equal probability of success” is a natural one and justifies the use of the term qualifications in this context: the first clause is actually redundant with the second since a legal prohibition on an individual’s right to run (clause “i”) amounts to setting a voter-exogenous probability of success for that office to “0.”
   Broadening how we think of these rules puts us in a position to recast a whole range of institutional rules as rights limitations and thus as qualifications for office that had otherwise not really been conceptualized in this way.  In addition to age and residency requirements, we can now add gender requirements to party lists
, term limits, and even gerrymanders as rules that establish qualifications for office because they qualify a citizen’s equal right to run for office by changing a candidate’s voter-exogenous probability of success.  In this section I will explore what this entails beginning with a a precise definition.
By “qualifications for office” I mean the following: 

Qualifications for office =df  Rules whose intent and effect stand to alter voter-exogenous probability of success differentially for each candidate C who runs for elective office O.  
Notice that defined this way we will treat as qualifications, rules as disparate as Age qualifications, term limits, gender parity laws, gerrymandering and receiving a party’s nomination.  These all significantly alter voter-exogenous probability of success differentially for each candidate C who runs, since each C who runs will face a different probability of success because of the rule.  

In the next three sections I will focus on three different features of this definition:  its emphasis on rules rather than circumstances (4.2); the clause “stand to alter” (4.3); and most importantly the treatment of a rule’s “intent and effect” rather than the actual language of the rule to determine whether it counts as a qualification (4.4).  
4.2
Rules (not Circumstances) Exogenous to voters
The qualifications that are of greatest concern are those rights limitations that emerge from formal rules.  But we should acknowledge that a person’s probability of success can be affected as much by social and political circumstances as they can by formal rules.  So, for example, there is no formal rule whose intent or effect is to require that candidates be wealthy (or be good fundraisers) in order to successfully compete in office.  But given that no one without access to funds can in fact successfully compete in a political race, we may think about wealth as a qualification for office, arising from circumstances rather than a rule.  
Importantly, I want to distinguish between two kinds of circumstances:  those that help determine voter preferences, and those that shape how those preferences are expressed.  Call circumstances like social upbringing, culture and socio economic status as endogenous voter circumstances.  Call circumstances like the wealth and physical health a candidate needs to run “exogenous voter circumstances.”  Of concern here is only the latter; those circumstances exogenous to voter preferences are the ones I propose treating as qualifications for office.
  The difference between exogenous and endogenous voter circumstances reflects the democratic point:  if voters want candidates who are smart and this is a legitimate basis upon which they make their choice, rather than a circumstantial limitation on a candidates’ likelihood of success.
4.3
“Stand to alter”.
In the definition, qualifications are framed as rules that “stand to alter”, but need not actually alter, a candidate’s voter-exogenous probability of success.  This is simply a conceptual point that qualifications need not actually alter a person’s probability of success.  For example imagine a law that required all candidates to be “carbon based life forms.” Such a law would not in practice alter differentially any person’s probability of success though it does decrease the probability of success of non-carbon based life forms. As I said, this is merely a conceptual point that I include for precision:  in practice, the requirements we care about do alter differentially the probability of success of certain candidates.

4.4
Intention and Effect   


The use of “intention and effect” is perhaps the most critical feature of this proposed definition of qualifications.  Here, I wish to include all formal rules whose intent and effect is to create a requirement for electoral success.  By focusing on a rule’s intent and effect I am explicitly not referencing the written words of rule.  So a rule may be treated as a qualification for office whether or not the words of the rule in fact specify that requirement.  

The justification for this treatment of intention and effect is pragmatic and political.  First, focusing on intent and effect will always allow us to treat traditional qualifications as qualifications for office.  Consider this rule:  “Representatives must be at least 25 years old.”  This clearly intends to differentially alter the probability of success for all potential candidates, reducing it to “0” for those under the age of 25.   More importantly, focusing on intent and effect allows us to pick up rules that are not of that form but which clearly impinge upon the presumptive right to run for office.  
Stated more generally, I suppose the principle here is that if the intent and effect of two different laws are the same, and if one of them clearly contains a rights violation, then the other, by extension does also.  This is not as strange as it might sound since the principle is widely accepted in the field of election law, and in fact governs the US Justice Department’s oversight of electoral districts. [CITATIONS HERE]  Consider these two proposed voting rules: 

“Women with young children may not vote.” 

and 


“No strollers are allowed within one mile of a polling booth.” 

Only the first explicitly forbids women with young children from voting.  But the second creates a de facto limit and should rightly be treated as a voting rights infringement.  Less fanciful and more heinous examples are readily available throughout American history, particularly in the attempt to disenfranchise African Americans.  And I see no reason not to treat the infringement of the right to run for office in exactly the same way, by reference to the intent and effect of the rule. 
The best historical source on this is (KEYSSAR, 2000), and it is worth speaking to Keyssar’s argument because one of its few weaknesses illustrates the point that we should look at intent and effects of rules and practices, rather than the explicit language of law, to ascertain whether rights infringement is going on.  Keyssar ignores this point and his general claim that voting rights waxed and waned throughout American history is thus unsupported by the evidence he provides.  Keyssar argues against the popular view that voting rights have continuously expanded through American history.  Instead, it is more of a “two-steps forward, one step back” approach, with groups first permitted, then restricted and ultimately permitted to vote. (KEYSSAR, 2000, p. XXX) And by looking at what the law allows, and the timing of explicit restrictions in the law, it appears that after a century of having the right to vote, women in some states are formally disenfranchised, before again being constitutionally allowed to vote. 

Unfortunately, Keyssar’s claim that women had an original right to vote is based primarily on the absence of any explicit prohibition, rather than the assessment of whether women were actually voting.  Thus it would be entirely consistent with his evidence if women were permitted to vote but did not do so for a host of reasons external to the law (social norms, customs, economics).  Only when they started to exercise their “rights” were laws written and their unexercised “rights” were formally rescinded. In this case, I think it is inappropriate to say that the formal law represented a “new” rights restriction, a backtracking of a women’s right to vote.  Rather, it is just as likely that the law was written as a response to the realization by some women that nothing actually kept them from going to the polls.  Indeed, if we were to follow the logic of Keyssar’s central claim, it would be correct to suppose that highway speed limits in the United States have waxed and waned from the 18th century through the 20th.  After all, George Washington in 1792 had the legal right to travel 90 miles an hour on road to Trenton, but by the early 20th century the speed limit had been radically reduced to one third of that. (Rehfeld 2002)
This takes nothing away from the important and exceptionally helpful historical detail that Keyssar documents.  But in keeping with the way we think of how law and norms interact with each other generally, we should consider qualifications for office as those rules that restrict running for office whether explicitly or implicitly by design.  
The best example of a rule whose intent and effect is to create a qualification for office is the US Gerrymander which was designed and proposed as a remedy to get blacks into the US House of Representatives.  Now there were of course, other reasons that justified the use of gerrymandered districts.  Most prominently, there was the very real concern that African Americans as a community were being systematically denied the ability to choose whomever they wanted to rule themselves.  But such a view is incomplete—and may be insincere—for two reasons.  First, it was the very apparent lack of African Americans within the House of Representatives that lead to the concern that their voices were not being heard rather than the lack of African American districts per se.  Second, the view that we care only about allowing a community to choose whom it wants without reference to whom it elects is disingenuous:  not only would be we suspicious if African American communities routinely failed to elect members of their own community to the legislature, we would begin to look for other remedies to the problem of one perspective within the House.  Third, had a reasonable number of African Americans been elected to the US House of Representatives without gerrymandering into homogenous districts there would have been very little support to create districts so that blacks could express their communal preferences.  Finally, the argument applies with even greater force in the case of partisan gerrymanders which are designed not in order to give a community a say in who represents them, but merely and cynically in order to increase the probability that this kind of candidate (Republican/Democrat) is successful rather than that kind of candidate.  
So the use of Gerrymander to secure racial and party representation in US single member districts must be understood as a rule that has the intent and effect of altering the voter exogenous probability of success for a particular office even though it is often framed in ways that obscure this point. It would seem to me to be sophistry to treat as a qualification only the rule “one must be black (Democrat, Republican) to run from the 5th district” but not treat as a qualification a rule that makes it effectively impossible for anyone to win unless they are black (Democrat or Republican). 
5.  

Justifying Qualifications


We now have the two sides of the coin: we assume that citizens have an equal right to run for office, and we will call any formal rule whose intent and effect is to violate this right a “qualification for office.”  Under what conditions, then, are such rights violations justified?  Under what conditions, that is, are qualifications for office justifiable? 

As I said in the introduction, these violations have been justified in the past simply on the basis of aiming at some purportedly good end: diversity of voice, fair treatment, expertise, etc. etc.  As we’ll see, this will be a critical first step.  But something more systematic is needed to justify a move since any qualification undermines the democratic nature of the system.
In this section I propose a four part test:  a qualification must aim a substantive good (5.1); be a good proxy for that aim (5.2); not over-reach and be considered in light of the totality of circumstances (5.3).  I should add that these four standards are in some ways similar to and in other ways deviate from, the rules that the Supreme Court defended in its rulings on ballot access.  I postpone that discussion until the chapter XXX where I take up ballot access laws and the Supreme Court’s rulings, and compare them to the argument I am advancing here. 
5.1
Qualifications must aim at a substantive good. 

First qualifications must aim at a substantive good.  Indeed, historically they have always been used in this way, although what counts as a substantive good is certainly disputed.  Minimal age requirements were proposed and used to secure political maturity.  (REHFELD, XXX) Property ownership was proposed to secure independent judgment, to ensure having a stake in society, and to provide a check against bad legislation.  (LERNER)  Gender and race requirements are used to ensure diverse perspectives within the legislature, as well as provide a remedy for past discrimination and harm.  (CITATIONS HERE)  Term limits are supposed to protect representatives from becoming too entrenched.  (CITATIONS HERE) And ethnic and sub-national group qualifications are often seen as the only way to guarantee stability and/or give a population a sense of participation within the whole.  (KYMLICKA, XXX) Without presuming the correctness of the argument (that is, these ends may turn out in fact to be either good or bad), qualifications must pass the first test of aiming at a substantive good. 
Though it is easy to get distracted by the particular aims of qualifications—whether Webster’s argument for a profession of Christian belief, age or lack of entrenchment (in Term limits)—we may usefully categorize the aims of qualifications in three ways.  Qualifications are used to ensure minimal competency; to create legislatures that are composed of certain kinds of people; and to ensure correspondence between representatives and their constituencies.  These thee aims differ in important ways, and it will be instructive to say something about each.  In doing so we will also see how a rule serves as a proxy for this underlying norm.  (A summary of this discussion appears below in Table 2).  
Table 2:

 3 General Aims of Qualifications with Examples
	Purported General Aim of a Qualifications


	Description of Aim
	Specific Examples of Aim

	To Set Minimal Competence of Representatives
	Competencies are:

i) features that any individual can acquire;

ii) applicable to all who serve


	Age Qualifications; Religious Oaths; Term limits

	To Maintain Correspondence between Representative and Constituents


	Representatives must share the characteristic feature used to define their electoral constituency. 
	Residency requirements; Party membership requirements; citizenship requirements.

	To Craft how the Legislature looks.
	Qualifications are seat specific (rather than universal) and determined with an eye to the total makeup of the whole.

 
	Group Membership; Gender Quota Laws; District Gerrymandering





First qualifications for office were originally used and have historically been proposed to ensure some purported minimal competencies. Competencies here refer some acquirable trait of an individual that is purportedly necessary to do one’s job.  And they are further distinguished in that competencies are acquirable characteristics of individual representatives and they apply universally to all representatives.  Political maturity, for example, is precisely of this kind:  representatives purportedly need to be of a certain age to their job well; all individuals can acquire the trait simply by living to a certain age; and the qualification universally applies to all representatives.  Religious beliefs are also treated here as a competency, since it is again, something purportedly necessary for doing the job well, something a person can acquire; and applicable to all who serve.  (We will address the fact that “age” and “oaths” are proxies for the aims “maturity” and “beliefs” in section 5.2 below.) 

Second, qualifications for office can secure correspondence between voters and those they elect based on how the electoral constituency is defined.  The most familiar of these are residency requirements, in which representatives are required to live in the state (frequently in the electoral district) of the voters that vote for them.  But this correspondence between representatives and their electoral constituents is widely secured even in systems that use proportional representation (PR).  In such systems, members of each electoral constituency are defined at each election by those who cast a vote for a particular party.  And here, correspondence between, say, the Labour constituency and their representative is guaranteed by the requirement that those who offer themselves up as Labour candidates, in fact, support Labour policies.  It is this obvious fact (that party candidates support the party platforms for which they stand) that guarantees correspondence even in these systems.  The correspondence requirement is perhaps most readily seen in professional cases in which, for example, pediatricians elect pediatricians, psychiatrists elect psychiatrists, etc., for representation on their own professional councils.  Importantly, “correspondence” does not specify a competency of a representative, but indicates some axis of identity between a representative and her constituents. 

Finally, qualifications for office have been used to ensure deliberative or descriptive diversity within the legislature.  Here, a qualification is set for each seat or position rather than applying to the whole (as with the other two).  So, for example, if we wanted more gender diversity in the legislature we would require certain seats for men and certain seats for women.  Similarly we might specify that a certain percentage of seats be set aside for ethnic groups whether to protect their rights or for other reasons.  

It is critical, though, not to confuse this last function of qualifications with arguments for group representation per se.  Arguments for group representation usually hinge on defining an electoral constituency based on a group characteristic (Kurds, Aboriginal peoples, Native Americans, African Americans, etc.) and then letting them decide who represents them.  This is a related but analytically different issue than how a legislature looks, because securing group representation does not guarantee how a legislature will look.  The point of a qualification is centered on what happens inside the legislature, rather than by reference to any underlying definitions of electoral constituencies. (REHFELD, 2005) 

Of course, deliberative diversity is often secured by a combination of constituency definition and the presumption of correspondence (the second point above).  Here, electoral constituencies are defined along a certain axis—say, race, class, gender, profession, whatever—and then expected or required to elect one of this descriptive group to the legislature.  This is how electoral gerrymanders work as qualifications for office:  a polity crafts its electoral constituency in a certain way that makes a particular feature salient (race, political party) and then presumes that its members will elect a representative that corresponds to this salient feature.  But the point is that one could uncouple the two parts and achieve precisely the same legislative diversity merely by making explicit the kind of diversity one wanted, and specifying a qualification for each seat. 

5.2
Qualifications must be a good proxy for the good toward which they aim. 


If section 5.1 is useful in schematizing the three ways qualifications are used, it is in another sense trivial:  who would propose using qualifications for anything other than a purported good?  The point of specifying this is more a conceptual one to indicate that as with most institutional rules, qualifications do not (cannot) guarantee a consequential outcome, they can only aim at it indirectly.  So the point of 5.1 is to distinguish between a purportedly good aim and the proxy that is used to achieve this good aim.  This second test recognizes this fact and demands that the proposed qualification must be a good proxy for that aim. 
Consider for example how age qualifications operate.  These are brute devices, somewhat arbitrary, that are meant to secure “political maturity”—for lack of a better term—of legislators.  Few people care that a legislator is of a certain age, but many of them care that they have some maturity or life experience.  Since age is closely related with maturity of all kinds, we use age qualifications because it increases the likelihood that legislators will have political maturity.  Indeed, these may be universal qualifications:  representatives in perhaps every constitutional democracy today are required to be a minimal age whether that age is “voting age” or more usually an age significantly older than that.
  Here, the age requirement stands as a proxy for “political maturity” or simply “maturity” that corresponds systematically with age.  The point is that age itself is not the desideratum of the rule; rather the rule is a proxy for the desideratum of political maturity.  

Qualifications operate in precisely the same way in most every other case of which I am aware: they specify a feature that stands as a proxy for the end that is desired.   Few actually care that black-skinned people are in the legislature; many care that the experience of being an African American is voiced within.
  Few actually care that people with two X-chromosomes are in the legislature; many care that women’s voices are heard.  And few actually care that a person is “Republican” or “Democrat”; many care that there are at least some range of political views expressed within the legislature and the best way to get this is to have a Republican or Democrat elected.  

5.3
Qualifications must be narrowly tailored


The first two justificatory tests are mere specifications of the usual story:  qualifications have been generally accepted where they are proxies for some laudable end.  But now, reflecting the rights violations that they represent, the third and fourth test impose two important limits on how they may be used: they must be narrowly tailored; and they must pass a totality of circumstances test.  These last two tests go hand in hand, though I will treat them sequentially. 

First Qualifications must be narrowly tailored.  This just means that the proxy that “picks up” the substantive basis must not exclude too many people.  The best example here is “political maturity.”  If we cared only about securing political maturity we would probably want the age limit set at 50 or 60 years of age.  Instead, such a high age minimum would exclude too many people, including too many who had the desideratum of political maturity but were not yet 50 or 60 years old.  To be narrowly tailored, then, means that a qualification must be designed to secure the substantive aim at the lowest democratic cost possible, by excluding the fewest individuals.  

Finally, the fourth test is an all things considered test:  in practice does the qualification leave the institutions reasonably democratic?  This again is added to limit the democratic costs of qualifications, but also to explore their potential.  It protects against a qualification that might conceivably meet all three preceding tests, and imposes a high wall against reckless sorts of qualifications.  

For example, we might all agree that only the best, brightest and well cultivated minds should be elected.  Here, “best, brightest and well cultivated” form the purportedly substantive basis.  Second, it might be proposed that graduating from Harvard is a good proxy for this.  Here, a degree from Harvard is a reasonably good indicator as “best, brightest and well cultivated,” even if it does pick up a number of false positives.  Third, many would argue that although a degree from Harvard is a terrific proxy for the “best and brightest, and well cultivated” that it is too narrow and should be broadened: there are many who similarly qualify who never went to Harvard. Here, the qualification is now broadened: “anyone who graduated from a 4 year accredited university with a GPA of 3.0 or higher” is now made the qualification for office.  Finally, though, against the prospects of excluding over 80% of the nation from running for office, the totality of circumstances vetoes this purportedly laudable qualification on the basis that it is too broad.  
Of course, voter endogenous preferences (along with circumstances) conspire to achieve the very thing they were looking for in a completely endorsable way.  But that just illustrates the difference between institutionally prohibited and individually laudable constraints on voter choice.  
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� Such views may be democratically salvageable so long as real opportunities exist for inclusion.  As Guizot defended the property requirement against claims that it excluded his impoverished critics, “enrichez vous!”  (CITATION)  Whether or not that was really possible in mid-19th century France, let alone today, is another matter.


� For a better treatment of this than most see Rogers’ Smith Civic Ideals {Smith 1996}


� Some might argue that universal suffrage is itself pragmatically recommendable.  That may be true and may be an additional reason to grant universal suffrage.  But it is incidental to the point:  the right to vote is guaranteed by reference to a non-instrumental commitment to political equality and not simply because of the policy outcomes it may or may not produce.  I acknowledge here that this appears to commit me to a certain non-consequentialist account of rights.  I would say this is an appearance only—I think it is consequentially useful to act as if these rights were non-consequentialist and this is ultimately why I think such an account and framework are useful.  I do acknowledge the familiar bag of worms this opens, and cannot adequately address it in the context of this paper.  CITATIONS HERE  (DWORKIN, cite here) (Goodin, cite here, Util as public philosophy) (Waldron/Berlin on equality and consequentialism) and (REHFELD 2005, on coherence of equality as consequentially useful). 


� Missouri recently passed such a measure that requires government issued ID to vote.  Such identification has a greater exclusionary affect 


�  I defend the treatment of these rules as de facto qualifications later in this paper


�‘Most theorists state without defense or development that all citizens have the right to run for the offices that govern them but do not specify what this right entails or involves.  For two examples see (CHRISTIANO, 1996) (DAHL, 1991, 222) Daniel Webster is an exception and his 1820 argument will be addressed below. Two other exceptions are (PHILLIPS, 1921) and (LERNER, 1995) that treat residency and property qualifications per se.  (MANIN, 1997) provides the best general exposition of qualifications but it is historical and conceptual only in their relation to the aristocratic effect of elections.  I will take up Manin’s argument in different ways throughout this paper.  The argument here is meant to extend further some of the main arguments of Manin’s work, particular the aristocratic nature of elections.  As I will discuss, by not treating de facto qualifications for office, Manin overstates the extent to which elections promote distinction into the legislature.  The present project also differs in many other ways, most considerably in its analytical development of qualifications for office. 


� The comments in this paragraph are only suggestive of an argument but meant to give the reader a sense of the underlying motivations. 


� I am using a somewhat limited normative account of legitimacy here.  By “legitimate institution” I mean a rule or set of rules that, when followed, help secure the right of one or more individuals to wield power over others.  Elections, for example, are often said to help secure the right of legislators to wield power through law over others.  If my mother appointed the legislators they probably would not have the right to wield power over others, even if they would likely be smarter and better legislators.  For more see (REHFELD 2005, 13-19)


� These four tests are related to the tests that the Supreme Court has used in its discussion of ballot access laws.  The relation between that case and this justification will be taken up in chapter XXX, but not addressed here.


� I intentionally use the language of increased likelihood, rather than guarantees, for a number of reasons described in section 3.  


� In terms of the distinction that elections promote, Manin makes clear that what counts as distinction is extremely relative and uncertain:  one person’s distinction is another person’s moral failing.  But for reasons Manin outlines, elections presuppose that the elected are perceived to be better than those electing them. 


� Internal voter constraints are thus a kind of self limit.  So some Democrats would never think of considering (and thus constrain themselves from voting for) a Republican and vice versa.  This is a kind of cognitive constraint and I acknowledge that it is unusual, even for a self constraining mechanism.  


� (MANIN, 1997) demonstrates that the mixed element of government is wider than the structural features long promoted by Montesquieu and Madison (a democratic House, checked by an aristocratic Senate, both balanced by a monarchical Executive).  Elections are a hybrid for reasons mentioned above, but so is the practice of freedom of speech combined with independent representatives (pp. 167-175) among other institutions.  


� The flexibility of the American system is in sharp contrast to the English and French systems of the times which used qualifications more robustly.  See (MANIN, 1997, 129) 


� As Manin also notes, the failure to include national property qualifications may also be explained by their use at the state level, and thus the presumption that they would generally be used.  (MANIN, 1997)  This is in keeping with a general strategy of the Federalists not to overreach, and to promote state institutions whenever they were generally consistent with Federalist intent.  (RAKOVE, 1996) 


� (CITATIONS: Schumpeter; Estlund; et al)


� The 2004 reelection of US President George W. Bush gave rise to a wave of similar kinds of criticism increasingly from the far left.  Viewing this as a grave error, nor merely a passing disagreement, some have attributed the success to not enough democratic commitments, but many others to a fetishitic love of democratic forms without concern for the injustice they might bring about.  Or as the Guardian (?) put it in their day-after headline, “How Could 59,xxx,xxx people be so wrong?”  (CITATION NEEDED).


� I refer to Locke here with some misgiving since he has become a whipping boy for some.  Property for Locke included the rights extended to the rights of life and the protections for it necessary for every individual.  Land and portable goods were extensions of this primary property right. The modern tarring of Locke as being a defender of elite property owners may have other support, but his argument about the natural rights of property simply do not lead inexorably to this view.  Indeed, given his worry about excess and waste, his views are completely commensurate with reasonable or moderated capitalism.  For the best discussion of these views, see (WALDRON, 2002)).  


� (Madison) (Harrington Oceana) (MANIN, 1997) (REHFELD, 2005)  


� Arguably this is one of the two reasons Madison famously thought that “Had every Athenian citizen been a Socrates; every Athenian assembly would still have been a mob” (MADISON, 1961 (1787-1788), essay 55)  The other has to do with the power of emotion and passion to overtake reason.  


� (HOLMES, 1995) and  provide the clearest statements on how constitutions serve as self binding mechanisms.  (Waldron) offers an important corrective to this, but overstates the case for reasons I will address elsewhere.  


� I defend the classification of the gerrymandered district as a qualification for office in the next section.


� When whites use “racial similarity” as a principle of selection they are often accused of racism or merely excluding black voices; when blacks use it they are lauded for trying get their perspective in the legislature.  I suspect voters in each group are motivated by a combination of “keeping out” the other and “getting in” one’s own.  In either case, if the principle of racial similarity is a good one, there seems to be no prima facie reason to restrict its use by any individual.  The problem is only a problem collectively.  


� In law Gerrymanders are justified based on the inability of blacks to elect whomever they want, and not on whether blacks in fact are in the legislature.  And yet the test of whether a community has been able to elect one of their own has often been based on how successful blacks have been in getting into office.  Thus however else racial gerrymanders are justified, they do appeal to the election of blacks themselves, and not merely giving the black community more autonomy to choose their own representatives.  


� These laws operate differently.  In single member systems a law may require a party to field 40% of its candidates as women.  In party list systems they may require that at least every third candidate on the list is a women.  


� Indeed, as reported in XXX, when Parité was passed in France, it was difficult to recruit women to run as candidates because there were relatively few of them with any political experience.  


� It may be that qualifications are also necessary for justice.  And indeed, I think sometimes considerations of justice may limit democratic institutions, as checks on the majority do.  This presumes that “democratic” and “justice” as categories do not precisely overlap, that it is possible to have at least an unjust democracy (whether or not a “just non-democracy”), though I acknowledge this is a disputed point.  See for example (SHAPIRO, 1996) 


� By “normatively legitimate democracy” I mean a government that, in fact, has the moral right to make and enforce laws over others.  For more on this and how it differs from empirical or sociological legitimacy, see (REHFELD, 2005).  For more on what I mean by “institutional default positions” see ibid. 


� (DWORKIN, 2000, 186-87)  Though I presume these are detached, they may also be dependent.  In fact, Dworkin uses these terms in slightly different ways: dependent views depend on across the board measures of equality, detached views of democracy are premised only on the equal distribution of power.  Thus do I say, “among other things.”  I find Pettit’s version of this tradeoff of principle and consequences to be clearer, but I use Dworkin’s here because it speaks more directly to issues of political equality.  (PETTIT, 1997) 


� As (KEYSSAR, 2000) has documented, there have and continue to be many arguments for the extension of suffrage to non-citizen resident or workers of a nation who even for advocates might not be eligible to receive full rights of citizenship.  Here I am only considering why these three rights should correspond to citizenship, and I leave unaddressed whether others should also be afforded them.  


� I remind readers that many, many other conditions would have to be met for a government to be democratically legitimate, including, I presume, the necessity of robust free debate between candidates.  The point here is not to specify all the conditions for legitimate democratic government, but rather to argue for the inclusion of justifiable qualifications for office into the mix. 


� To repeat a critical point above—the right to stand for office is not reducible to the right to rule itself, a point I develop at greater length below.  


� Again, I am not offering an argument for the correctness of this position, but rather arguing conditionally on the basis of what any reasonable conception of democracy presumably entails.  


� (Dahl 1991) Comes the closest to justifying a right to run for office with a discussion of why each citizen has a right to fully participate in ruling the polity.  But this leads only to a right of equal participation in citizen deliberation and voting and never actually establishes a right to run for office as differentiated from these other citizen activities.  


� There are other ways of conceiving of political equality and most promising is the distinctions introduced by Beitz:  equality of the individual vote, equality of (group) electoral success, and equality of legislative outcome.  As Beitz rightly observes, these three may not be mutually achievable.  As Lublin has shown, for example, ensuring group electoral success may come at the cost of worse legislative outcomes for that group.  Similarly, equal voting shares may not produce group electoral success.  In a sense my questions arise from the other side of the coin: ensuring these kinds of political equalities (particular of group electoral success) often means a cost of individual political rights intimately related to core democratic presumptions.  (BEITZ, 1989) (LUBLIN, 1997) 


� The earlier statement of this is of course Madison’s Federalist 10 which Manin duly notes.  


�  Justifications for qualifications thus explicitly conform to the prescriptions of Republicanism as articulated by Pettit (PETTIT, 1997).  


� Similarly, Dworkin notes the inadequacy of equal voting power:  “In totalitarian dictatorships private citizens have equal political power:  none.”  (Dworkin 2000:  191).  


� This was the distinction that Webster failed to acknowledge in defending Christian loyalty oaths. See discussion above.  


� Many believe this right also involves a obligation of citizens to obey, though I think this should remain a separate issue.  For more on this see (Buchanan XXXX; Rehfeld 2005; Wellman XXXX)


� It also sets a “voter-endogenous probability of success” to 0 which will be critical in a description of what a right to face an unlimited choice set means.  


� Gender requirements for particular legislative seats are already captured by the traditional equation of qualification as limitation.  


� And a third kind of distinction might be made:  voters may want to promote those with an access to wealth wholly independent of whether they are required to.  


� I have only looked systematically at legislative age requirements which have ranged from “voting age” to the unusually high “40 years” for Czech legislatures.  


� Larry May has rightly suggested to me that the desire to have African-Americans as role models is an exception to this—“being black” is not a proxy for anything but is useful for these role modeling effects. 
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