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1
Integrating conflict and self-interest into deliberation

To today’s generation of democratic theorists falls the task of finding ways to integrate normatively the legitimation of ongoing conflict in material interests with a larger commitment to the public good. Accomplishing this goal requires repudiating the position that self-interest has no legitimate role in deliberation, along with the position that negotiation and even bargaining in all their forms are contradictory to, and thus must be excluded from, democratic deliberation. 

Whenever questions of common concern have distributive implications, conflicts in material and other interests will arise. In such situations, a fair resolution almost always requires not only acknowledging but also exploring these conflicts, some of which cannot be simply subsumed into an overarching common good. Refusing to allow on the table statements of self-interest and the reciprocal questioning of self-interest inhibits self- and mutual understanding and makes it almost impossible to craft even relatively fair partial resolutions to the ongoing conflict.

Among the irreducible plurality of goals of democratic deliberation, the purpose of democratic decision makes paramount the clarification of interests broadly understood. No decision putatively for the common good is normatively legitimate if created by ignoring conflicting interests.  In practice, moreover, decisions made on the basis of interests (including interests in the common good) that are relatively well understood and behind which the parties to the decision can continue to stand will last longer and be better for the group than decisions made on the basis of interests that are less well-examined or understood. As a consequence, the rational and emotionally-based elements of deliberation that propel a decision-making group toward consensus or conflict should be judged not only by how well these elements help a group forge a common good that can command genuine consensus but also by how well these elements help clarify conflicts. Those conflicts then require disposition by either negotiation or some aggregative form of democracy such as majority rule. By clarifying “interests,” I mean that a good deliberative process should clarify, as well as possible in any given circumstances, what the citizens involved would prefer if they had access to all information, including information about the others involved. I call these hypothetical enlightened preferences “interests.”

Democratic deliberation also has other goals, including forging the bonds of solidarity that help to solve collective action problems. Collective action problems arise from the many goods humans need that must be supplied jointly but are “non-excludable” in the sense that once provided, no one can be excluded from their benefits. From national defense, clean air and ample fish populations through clean dishes in the cupboard, when a society cannot exclude those who do not contribute from reaping the benefits of the good, the self-interest of those who will benefit provides an incentive to “free ride” on the contributions of others. The most efficient societies, as well as often the most just, solve many such collective action problems by appealing for contributions to a “moral core” within each individual that consists both of cognitive commitments to principles of duty, fulfillment of promises, and the like and of more emotionally-based reasons for making the good of others one’s own. The larger the moral core that prompts voluntary contribution, the smaller the need for state or social coercion (Mansbridge, 2001). Deliberative processes, which include talking with others, recognizing the real commitments of others to the common good, pooling talents and insights, experiencing interdependance, and together making the sometimes small sacrifices of other options that all decisions require, can activate, maintain, and even create (as well as undermine) this moral core of principled commitment and identification. When we speak of the “transformations” that deliberation makes possible, we often have in mind processes that help forge elements of this moral core.  In practice such processes are sometimes, but not always, congruent with the first goal of clarifying interests.
Other goals of deliberation, both in democracies and elsewhere, include the quest for mutual understanding, understood not as a means to an end but as an intrinsically valuable human good, and the expression and reflection of respect for the individual persons in the interaction, also a good in itself.

This assessment of the normative goals of deliberation in democracy applies to deliberations intended to end in a decision binding on the participants.  In the pluralist ideal that I propose here, the participants sometimes rightly differ from one another both in their opinions and in their material interests, and some of the ensuing conflicts in interests rightly cannot without distortion be subsumed in a larger common good. Pluralist deliberative theorists must thus help parse out the appropriate role for conflict and self-interest in deliberation both when the group is trying to forge a common good and when interests fundamentally conflict.

The bulk of this analysis evaluates conflict and self-interest in deliberation in the light of the four goals of clarifying interests, forging solidarity, searching for understanding, and expressing or reflecting equal respect.  It treats conflict and self-interest as valued components of an ideal democratic state and argues for the normative legitimacy, among democratic methods, of bargaining, negotiating, and voting. It also suggests that in practice the recognition of conflict and the expression of self-interest can help to illuminate interests, forge common bonds, and even promote mutual understanding and respect. 

2
The Early Habermas and the Tradition in which He Wrote

The positive valuing of conflict and self-interest promoted here explicitly contravenes a prominent European philosophical tradition that has had great weight in discussions of deliberative democracy. Visible most clearly in the early work of Jürgen Habermas but also in the work of Hannah Arendt and Carl Schmitt, that tradition insists that the source of law should never be merely the people’s will in matters of conflicting interest but always and only the exercise of reason on matters of the common good. In this tradition democracies take their legitimacy (and should make “law”) only from this exercise of reason.
 This tradition excludes from “deliberative democracy” the elements of conflicting interests and self-interest that I argue should play legitimate and important roles in democratic deliberation. 

In 1962 Jürgen Habermas contended in his Habilitationsschrift (post-doctoral dissertation, or “professor’s thesis”), later translated into English as The Structural Transformation of the Public Sphere (1989), that “the bourgeois public sphere” in the eighteenth century was characterized by the “people’s public use of their reason” (Habermas, 1989, p. 26) in “rational-critical debate.” He characterized this rational-critical debate as renouncing any “form of a claim to rule” and standing thus in opposition to “domination” (Habermas, 1989, p. 28). It rested only on “the standards of ‘reason’” (Habermas, 1989, p. 28) and “the authority of the better argument” (Habermas, 1989, p. 36) on matters of “common concern” (Habermas, 1989, p. 37).
 “[T]he public process of critical debate,” he wrote, “lay claim to being in accord with reason; intrinsic to the idea of a public opinion born of the power of the better argument was the claim to that morally pretentious rationality that strove to discover what was at once just and right” (Habermas, 1989, p. 54). 

In line with many German theorists of the nineteenth and early twentieth centuries, Habermas opposed “the concept of law as an expression of will” and promoted in contrast “the concept of law as an expression of reason” (Habermas, 1989, p. 81), approvingly quoting Carl Schmitt as saying, “law is not the will of one or of many people, but something rational-universal; not voluntas, but ratio” (Habermas, 1989, p. 81).
 Describing the golden era before the negative “transformation” of the public sphere, Habermas wrote, “although construed as ‘power’, legislation was supposed to be the result not of a political will, but of rational agreement” (idem). Similarly, public opinion was held to be a refining mechanism that allowed reason, not will, to emerge: 
Public opinion was in principle opposed to arbitrariness and subject to the laws immanent in a public composed of critically debating private persons in such a way that the property of being the supreme will […] could strictly speaking not be attributed to it at all. (Habermas, 1989, p. 81) 

Public debate was supposed to transform voluntas into a ratio that in the public competition of private arguments came into being as the consensus about what was practically necessary in the interest of all. (Habermas, 1989, pp. 82-83) 

The structural transformation that Habermas lamented came about, he believed, in the move from common to conflicting interests. Before this transformation, “the model of a public sphere in the political realm […] claimed the convergence of public opinion with reason” (Habermas, 1989, p. 130). It was thus supposed to be “objectively possible (through reliance on an order of nature or, what amounted to the same, an organization of society strictly oriented to the general interest) to keep conflicts of interest […] to a minimum” (Habermas, 1989, p. 131). Even the “firm rules of equality and frankness, under a code of self-protection and courteousness” that structured discussion in environs such as the coffeehouses were “based on a justifiable trust that within the public – presupposing its shared class interest – friend-or-foe relations were in fact impossible” (Habermas, 1989, p. 131). Yet once “the public was expanded” by the press and presumably by an extended franchise, 

conflicts hitherto pushed aside into the private sphere now emerged in public. […] The public sphere, which now had to deal with these demands, became an arena of competing interests fought out in the coarser forms of violent conflict. Laws passed under ‘the pressure of the street’ could hardly be understood any longer as embodying the reasonable consensus of publicly debating private persons. They corresponded more or less overtly to the compromise between competing private interests. […] The unreconciled interests which, with the broadening of the public, flooded the public sphere were represented in a divided public opinion and turned public opinion (in the form of the currently dominant opinion) into a coercive force, whereas it had once been supposed to dissolve any kind of coercion into the compulsion of reason. (Habermas, 1989, pp. 132-33)

After this transformation, political thinkers had to resign themselves to “the inability to resolve rationally the competition of interests in the public sphere” (Habermas, 1989, p. 144). Society was now “forced to relinquish even the flimsiest pretense of being a sphere in which the influence of power was suspended” (ibid., 144) and became “a mere nexus of coercive constraints” (Habermas, 1989, p. 145). Once “[…] the masses […] succeeded in translating economic antagonisms into political conflicts” (Habermas, 1989, p. 146), “the foundation for a relatively homogeneous public composed of private citizens engaged in rational-critical debate was […] shaken” (Habermas, 1989, p. 179) and “competition between organized private interests” entered the fray. “The consensus developed in rational-critical public debate […] yielded to compromise fought out or simply imposed nonpublicly. The laws that come into existence in this way can no longer be vindicated as regards their elements of ‘truth’ […]” (Habermas, 1989, p. 179). Any consensus that might arise in these conditions “does not seriously have much in common with the final unanimity wrought by a time-consuming process of mutual enlightenment, for the ‘general interest’ on the basis of which alone a rational agreement between publicly competing opinions could freely be reached has disappeared” (Habermas, 1989, p. 195). After this transformation, it was no longer possible “within the political public sphere to resolve conflicts on the basis of relatively homogeneous interests and by means of relatively reasonable forms of deliberation” (Habermas, 1989, pp. 197-198), no longer possible “to encase the parliamentary conflict settlements in a system of abstract and general laws with a claim to rationality and permanence,” because economic decisions were no longer made by the market “in principle […] apolitically” but were now settled in the political system. This transformation made a politics based on “reason” no longer possible:

[A]s soon as private interests, collectively organized, were compelled to assume political form, the public sphere necessarily became an arena in which conflicts also had to be settled that transformed the structure of political compromise from the ground up. The public sphere was burdened with the tasks of settling conflicts of interest that could not be accommodated within the classical forms of parliamentary consensus and agreement; their settlements bore the mark of their origins in the market. Compromise literally had to be haggled out, produced temporarily through pressure and counterpressure and supported only through the unstable equilibrium of power constellations between state apparatus and interest groups. Political decisions were made within the new forms of “bargaining” that evolved alongside the older forms of the exercise of power: hierarchy and democracy. (Habermas, 1989, p. 198)

To Habermas’s dismay, sometimes the “haggling out of compromises” even “moved to extraparliamentary sites” in the German neocorporate system of blessing with state support agreements on wages and working conditions reached by organized unions and business. In his view, “the creation of collective bargaining regulations so shatters the forms of the old style public sphere (founded on trust in the power of reason) and the antagonism between interests which lies at its basis objectively affords so little chance for a legislation in accord with liberal criteria that these compromises are kept away from the procedure of parliamentary legislation” (Habermas, 1989, p. 199). This new system produced a form of “compromise formation that is largely a matter of organization-internal maneuvering,” far from the old ideal of “the power-free flow of communication within a single public” and “neutrality as regards interests” (Habermas, 1989, p. 202).

Habermas thus agreed with Carl Schmitt, who wrote in 1923 that the parliament was no longer an “assembly of wise men chosen as individual personalities by privileged strata, who sought to convince each other through arguments in public discussion on the assumption that the subsequent decision reached by the majority would be what was true and right for the national welfare” (Schmitt, 1988, quoted in Habermas, 1989, 205-206). For Habermas, once irreconcilable conflict emerges, “public opinion” in the strict sense (public rationality exercised on a general interest) is almost impossible. Today, for example, “the unresolved plurality of competing interests […] makes it doubtful whether there can ever emerge a general interest of the kind to which a public opinion could refer as a criterion. A structurally ineradicable antagonism of interests would set narrow boundaries for a public sphere […]” (Habermas, 1989, p. 234).

A few years later, in a preface to the second edition of his 1923 work, Schmitt deplored the dominance of conflicting interests in the Weimar parliament and the lapse of what he called Diskussion. By “discussion” Schmitt did not mean any form of talk:

“Discussion” here has a particular meaning and does not simply mean negotiation. […] Discussion means an exchange of opinion that is governed by the purpose of persuading one’s opponent through argument of the truth or justice of something, or allowing oneself to be persuaded of something as true and just. Gentz […] puts it well: […] that laws [should] arise out of a conflict of opinions (not out of a struggle of interests). To discussion belong shared convictions as premises, the willingness to be persuaded, independence of party ties, freedom from selfish interests. […] By contrast conduct that is not concerned with discovering what is rationally correct, but with calculating particular interests and the chances of winning and with carrying these through according to one’s own interests is also directed by all sorts of speeches and declarations. But these are not discussions in the specific sense.

In that 1923 work, Schmitt saw in the parliament of the Weimar Republic the demise of a tradition of “public discussion, that is, reason” which he explicitly contrasted to “force.”
 In his view, proponents in the class struggle in the Weimer Republic had no scruples at using the “kind of force” in which the enemy “is not to be educated, but eliminated. […] a real and bloody struggle” based on “the direct use of force,” requiring on occasion that one “spill blood.”

Schmitt wrote these thoughts one year after Joseph Schumpeter had suggested that extending the franchise had doomed parliamentary deliberation. In Schumpeter’s view, universal suffrage had produced party machines and organizations that used irrational appeals to the masses. This fact alone, he argued, “disposes of rational argument […]” Now “agitation and victories outside [parliament] will be more important than a good speech in the house. […] That has destroyed the original sense of parliament, broken its original technique, made its activity look like a farce.”
 Although parties that had come to represent particular social classes could reach compromises, he wrote, they had “basically nothing to deliberate or discuss with one another.”

Forty years later, Hannah Arendt similarly contrasted deliberation and interests:

Opinions are formed in a process of open discussion and public debate […]. The same is not true for questions of interest and welfare, which can be ascertained objectively, and where the need for action and decision arises out of the various conflicts among interest groups. Through pressure groups, lobbies and other devices, the voters can indeed influence the actions of their representatives with respect to interest, that is, they can force their representatives to execute their wishes at the expense of the wishes and interests of other groups of voters. In all these instances the voter acts out of concern with his private life and well-being, and the residue of power he still holds in his hands resembles rather the reckless coercion with which a blackmailer forces his victim into obedience than the power that arises out of joint action and joint deliberation. (Arendt, 1965, pp. 272-73) 

Arendt thus excluded not only the conflict of material interests but also the power as coercion that majority rule entails from the realm of legitimate democracy.

Jürgen Habermas’s thought has evolved considerably in the forty-three years since his Transformation of the Public Sphere, published about the same time as Arendt’s conclusions on these matters. Yet he has never in that time allowed any legitimacy to the aggregative aspect of democracy, which rests to some degree on coercive power (for example, in theory, on the equal power of every voter), which Arendt compared to the “reckless coercion” of the blackmailer. Habermas has nevertheless moved toward some acceptance of “strategic” action (aimed at winning) in addition to his preferred “communicative” action (aimed at understanding) in democratic politics. In a 1976 article that mostly lauded Hannah Arendt for opposing any use of coercive power in politics, he lightly criticized her for not giving strategic action any role at all in the “realm of the political” (Habermas, 1985, p. 182). As he delicately put it, strategic action “has taken place also within the city walls” (Habermas, 1985, p. 182); thus “we cannot exclude the element of strategic action from the concept of the political” (Habermas, 1989, p. 183). Both then and now, however, Habermas has never accorded the word “legitimate” to strategic action, with its concern for acquiring and exercising political power. Rather, as he put it then, “legitimate power arises among those who form common convictions in communication free from coercion” (Habermas, 1989, p. 183). In his analysis, common convictions formed in coercion-free communication create the legitimate power for which strategic actors then compete, in ways that can be “normalized” (Habermas, 1989, p. 182) and “institutionalized” (Habermas, 1989, p. 183). In Between Facts and Norms, his most recent major work, Habermas continues to claim that “only those statutes may claim legitimacy that can meet with the assent (Zustimmung) of all citizens in a discursive process of legislation that in turn has been legally constituted” (Habermas, 1996, p. 110, emphasis mine).
 In Habermas’s view the justificatory apparatus that in a situation of conflicting interests legitimizes the exercise of political power by some citizens over others has no value in itself.

3
What’s Wrong with this Picture?

Conflict in material interests

It is not easy to value both conflict and commonality, giving each a respected place in the political arena. Many commentators slip either into the position of praising only the common good and whatever political transformations occur in that direction or, in a self-assumed “realist” vein, praising conflict as necessary, vital, even manly, while denigrating the search for commonality as unrealistic, soft, obscurantist, or hegemonic. Although democratic theorists are usually comfortable with and even enthusiastic about conflicting opinions, it has proved harder, both in theory and practice, to integrate conflicting material interests with a focus on the common good. 

In ancient Athens, although a common maxim defined politics as “hurting your enemies and helping your friends,” the overall goal was homonoia, or unamimity.
 Majority rule, as far as we can piece out, was a time-saving substitute for consensus, not, as it slowly became from the seventeenth to the twenty-first centuries in the west, a form of “force” theoretically justified by hypothetical agreement.
 Without clear evidence, we may tentatively conclude that in the democratic deliberations of ancient Athens conflicting interests were expected to be subsumed in the discussion of the greater good. By the end of the twentieth century in the United States, however, an evolving national democratic politics based on significantly conflicting interests had accustomed citizens to a transformed meaning of majority rule, in which it was normatively proper, at least on occasion, for participants to vote their self-interests, with the equal vote implicitly aggregating those conflicting interests into a utilitarian solution best for the greatest number.

In practice, all modern democracies on the national scale have evolved to mix consensual and aggregative forms. Whether we call these forms the “market and the forum” (Elster, 1986) or “adversary and unitary democracy” (Mansbridge, 1980), most practicing democracies have found both necessary. In some instances a group rightly tries to deliberate to consensus. In others that group, recognizing the endurance of fundamental conflicts, rightly negotiates a fair bargain or adopts some procedure such as proportional outcomes or majority rule to reach an authoritative decision.  

Although scholars to date have usually termed only the consensual procedure “deliberative,” negotiation and voting also require discussions that weigh the different elements of an issue and are aimed at mutual justification and understanding. Even in the “aggregative,” “market,” or “adversary” mode of democracy, deliberation must identify the contours of the conflicts about which the group bargains, negotiates, or votes. Indeed, early in the debates over participatory democracy, Peter Bachrach pointed out that in some circumstances democratic participation should produce more conflict, as workers, for example, discover that the reality they experience is not what the management or owners had said it was (Bachrach, 1974). That insight is as important today as when Bachrach first voiced it. When members of a subordinate group are kept subordinate in part by the normalization and naturalization of their oppression, only by talking together about their experiences can they even develop a language for thinking through and understanding their interests. Only by entering into discussions with others who have conflicting interests can they understand the costs to others of what is good for them, the practical constraints of their desires, the possible joint solutions available, and that which each party holds most dear. In such cases, deliberation produces more conflict along with more self- and mutual understanding.

In situations that mix common and conflicting interests, deliberation proceeds and ought to proceed in a series of stages, which, if one could actually separate each from the others, might be called “pre-deliberation,” “full deliberation,” and “negotiation.” The lines between these stages are not temporally tight. But because each stage in its own way encompasses a kind of deliberation, we can think of these to some degree as three stages of deliberation, followed by a separate stage of fair aggregation. The first and last stages of pre-deliberation and negotiation, while not normatively necessary, are often descriptively accurate and in many cases normatively both desirable and legitimate.  

In the first “pre-deliberative” stage, or caucus of the likeminded (a stage Rousseau would have condemned), individuals who have or may be able to develop common interests within the conflict need to talk among themselves to begin to understand their interests. Members of subordinate groups in particular often need to develop counter-hegemonical ideas and understandings of their interests. This process occurs primarily when some of those members find a space for deliberation sufficiently removed from the usual sanctions and incentives to develop, through intense and redundant interaction, challenges to the existing worldview.
 Even within the dominant society, subgroups of likeminded or similarly situated participants often need to caucus together before a larger deliberation to examine mutually what they think their interests are. 

At a second stage of full-scale deliberation, individuals with common and conflicting interests (usually in conjunction with others similarly situated)
 enter into discussion with one another. The best discussions clarify both conflict and commonality, and perhaps forge genuine commonality where it had not existed before. Less successful deliberations obscure the outlines of underlying conflict through the many dynamics that either exacerbate animosity or promote false community.
 In a clarifying deliberation, conflict can lead some to discover how others oppose them and why, just what in their own position is closest to their interests, and how deeply what they hold most dear conflicts with the interests of others. Such conflict produces greater self- and mutual understanding. In a clarifying deliberation, the deliberating parties can also discover that their surface differences masked a common good. They can uncover neglected options that allow all parties to get what is in their interests, or “create value” by finding options that provide more for each than any had previously expected. They can raise the salience of their common interests above their differences by, for example, heightening their opposition to a common enemy. They can decide that the pursuit of the common good is more moral than the pursuit of their individual goods. They can create a common good by committing or recommitting their selves and their identities to the collective. These processes also produce self- and mutual understanding.

The problem in practice is that the institutions and procedures that help individuals engage in conflict can also obscure the possibility of a common good, just as the institutions and procedures that help individuals discover or create a common good can also obscure their underlying conflicts.
 The institutions of adversary democracy, for example, often impede the discovery and creation of commonality while facilitating the emergence of conflict. Similarly, many deliberative processes, designed to aim at understanding, in practice suppress dissent. Without the voices activated by adversary democratic institutions, public deliberation can be severely curtailed and conflicting interests suppressed rather than clarified (Karpowitz and Mansbridge, 2005).
 

Practitioners in the field of conflict resolution necessarily try to help their groups explore both conflict and commonality.
 Functioning legislatures of long standing have also evolved their practices on the basis of implicit normative criteria that foster commonality as well as illuminating conflict. Yet few if any of these practitioners consciously see their efforts as a matter of preserving the best in both conflict and commonality or exploring the necessary trade-offs between the two. Few deliberative groups that successfully achieve both ends describe their processes as fusing conflict and commonality. Nor have democratic theorists made the question a central focus of their concern. Yet if in the stage of full-scale deliberation the parties do not explore and clarify their conflicts in material and other interests as well as fostering their potential for commonality, they will not be able adequately to move to constructive ways of handling that conflict. 

When a deliberating group finds that certain strands of conflict cannot be reconciled or subsumed in a larger good or a newly framed understanding of the good of all, the group may turn to what might schematically be considered a third deliberative stage, the stage of negotiation. In negotiation, the members of the group try to craft a decision that all members can accept as better than their best alternative to a negotiated agreement.
 In practice, negotiation is rarely a separate stage, entered after deliberation has clarified both commonality and conflict and helped participants forge a common good. Rather, negotiation and even bargaining serve important functions in clarifying interests and producing mutual understanding during the full-scale deliberation.

I begin the case for including negotiation and even bargains as legitimate normative elements in both democracy and democratic deliberation by considering the interaction traditionally seen as most antithetical to deliberation: the bargain. To distinguish a bargain from a negotiation, let us define a bargain by stipulation as a self-interested zero-sum interaction in which whatever I gain, you lose and vice versa. In a classic bargain, I want to give you as few apples as possible for as many of your oranges as I can get and you want to give me as few oranges as possible for as many of my apples as you can get. The Oxford English Dictionary, for example, describes the verb “to bargain” as “to try to secure the best possible terms; to haggle over terms,” and then describes “to haggle” as “to cavil, wrangle, dispute as to terms; esp. to make difficulties in coming to terms […]”.
 The elements of conflict are clear, as each side tries to secure the best possible terms. The synonym “haggle” particularly connotes “dispute” and making “difficulties.” Yet even in a classic bargain, exemplified by haggling at a bazaar, each party’s probes and counter-probes assess the relative intensity of their desires. In the process of haggling both you and I can come to understand better the actual intensity of our desires and the costs to us, given the other’s desires, of getting what we want. Even in haggling we can increase our self-understanding and our understanding of the other in one narrow way.
 Moreover, although economists are wrong when they assume that normatively validating background conditions prevail in practice, they are right to point out that in a bargain, or exchange, each party gets something it prefers to the status quo ante, or else the bargain will not be consummated.  In short, a bargain creates a common good.  In some cases, it also creates greater self- and mutual understanding.  A fair bargain would be one agreed upon by free and equal parties acting without intent to deceive.
To distinguish between bargaining of this simple surface variety and negotiation, let us define negotiation by stipulation as requiring an exploration beyond the original surface preferences of each party, with the purpose of uncovering some features of the relationship that are not zero-sum. The Oxford English Dictionary captures some of the difference between the two forms of interaction when it defines the verb “to negotiate” as “to communicate or confer (with another or others) for the purpose of arranging some matter by mutual agreement; to discuss a matter with a view to some compromise or settlement.” Although a bargain also obviously requires “mutual agreement,” the word “negotiation” in English implies that the participants “communicate,” “confer,” and “discuss” more than they “haggle.” Moreover, although negotiations often produce compromises, which by their nature leave both sides to some degree unsatisfied, they can also produce “integrated” solutions. 

Mary Parker Follett, the political theorist and management theorist of the early twentieth century, first pointed out the possibility of what she termed “integrated” solutions to problems (Follett, 1942), which have since been redubbed “win-win” solutions (cf. Fisher and Ury, 1983). Follett’s classic example takes place in a library, where one party wants the window open in order to make the room cooler, but the other does not want a draft. Her solution, to open the window in the next room, gives both parties to the negotiation what they really want. Reaching that solution requires sufficient thought to move from conflicting surface preferences (window open, window closed) to congruent deeper preferences (cooler, no draft) and to devise a solution, not originally in the thought patterns of either party, that satisfies both sets of deeper preferences. To come up with such alternatives, including alternatives to the issues under discussion that give each party more than each had realized was possible before the negotiation, good negotiators must enter as far as possible into the full situation of their counterparts in the negotiation. They need to be able to take the perspective of the other.

In a good negotiation, both parties help each other explore their deeper preferences and interests to see whether any integrated solutions can be crafted within the realities that constrain them both. In its more advanced stages, such a negotiation requires mutual trust that the other will not exploit strategically information gained in their common exploration. Good negotiation processes thus create the solidarity they then require to move toward integrated solutions. They also promote self- and mutual understanding more than either simple bargaining or a deliberation that refuses to engage self-interest. 
Integrated solutions, achieved in such a manner, produce a common good. This form of common good is created by explicitly putting what look like conflicting interests on the table. Negotiations even build agreement by incorporating mere bargains, in which each side compromises by giving up something it desires or gains through exchange a package of goods more desirable than the package held before.
 
Simone Chambers has begun the process of integrating bargaining into a Habermasian framework of legitimate democracy.  Attempting to reconcile Habermas’s work with more adversary traditions in political theory, she begins by advancing the contingent and non-dichotomous guideline that “the more the issue under public discussion involves deep foundational issues of justice the more important rational consensus becomes” (Chambers, 1996, p. 187). “But,” she continues, “fair compromises and majority decisions are legitimate to the extent that citizens believe there are good reasons to settle for these decisions [sic] rules” (Chambers, 1996 p. 188). More recently, she defines “a legitimate political order” as “one that could be justified to all those living under its laws” (Chambers, 2003, p. 308, her emphasis), with the justification covering  bargaining whenever citizens have been able “to deliberate and decide when and where bargaining is a fair and appropriate method of dispute resolution” (Chambers, 2003 p. 309).
 When deliberating citizens decide “when and where bargaining is fair and appropriate,” however, they must use some criteria for “fair and appropriate” other than deliberation itself. A bargain, I have suggested, is fair to the degree that the parties are equal and free in their background conditions and do not intend to deceive one another in their interaction. In an overall structure of equality and freedom, with neither party having greater power than another to coerce the other or promote a false belief, it is legitimate for me to give as few apples as possible for your oranges, for you to give me as few oranges as possible for your apples, and for the eventual distribution of apples and oranges between us to result solely from the bargain we made. The fairness of any bargain or negotiation depends, like the legitimacy of deliberation and aggregation through the vote, on background conditions of liberty and equality.  Indeed, unless we define “reasoned agreement” explicitly to exclude considerations of material self-interest, the outcomes of fair bargains and negotiations meet the criteria that Joshua Cohen enunciated with his principle that “outcomes are democratically legitimate if and only if they could be the object of a free and reasoned agreement among equals” (Cohen, 1986, p. 22).

In practice, bargains can also create a form of solidarity based on the mutual respect of individuals who know that their counterparts understand them and their own situation realistically.  Studying constituent assemblies, Elster (1998, p. 100) found that behind closed doors the political actors engaged in more bargaining than in open assemblies.  Coding legislative transcripts in four countries, Steiner and his colleagues (Steiner et al., 2004) found that in such closed arenas legislators also expressed more respect toward the claims of others than in open assemblies.  It would not be far-fetched to conclude that the processes of bargaining and negotiation generated, in addition to external expressions of respect for the claims of others, actual respect for those claims as well. 
In short, I contend that to the degree that bargains and negotiations produce their outcomes in conditions of freedom, equality, and non-deception, those outcomes should be considered democratically legitimate.  Moreover, to the degree that bargains and negotiations play a role in the collective weighing of alternatives, they should be considered an integral part of democratic deliberation.  Carl Schmitt himself described his deliberative ideal as “[d]iscussing, balancing, engaging in principled negotiations” (Schmitt, 1988a, p. 51).  
Sometimes, however, all the talk in the world will not produce agreement, even of the negotiated and bargained kind. At this stage deliberation in its various forms may be said to be over, and a polity or group needs to turn to a final stage of aggregating conflicting interests, justified by a (usually hypothetical) meta-agreement that the rules of aggregation are in some sense “fair.”

Majority rule is the most common form of democratic procedure for aggregation. The implicit citizen agreement to abide by majority rule, however, depends on an underlying structure of sufficient cross-cutting political, social and economic cleavages for each individual to have differing numbers of allies on different issues, and thus will win on some issues of importance and lose on others. With such an underlying structure, individuals in a position of meta-agreement might unanimously agree to a system of majority rule. By contrast, in segmented polities, where important lines of political, social, economic, cultural, and religious cleavage coincide, the members of a minority on one issue will find themselves in the minority on most other important issues. Each individual can then expect either to win or lose all the time on most issues of importance to that individual. With this kind of underlying structure, individuals in a meta-agreement would never unanimously agree to a political system governed by majority rule, but would require instead some form of proportional outcomes or consociationalism.

Both in its majority rule and consociational forms, what I have called “adversary democracy” is intended to do no more than aggregate conflicting interests fairly. It comes into play as a default practice when the quest for a substantive common good fails. Yet it has its own intrinsic claims on legitimacy, based on each member of the polity having, in theory, equal power over the outcome.
 When in practice the mechanisms designed to produce consensus instead produce conformity, adversary procedures are normatively preferable to the procedures of consensus. When interests do in fact conflict, fair aggregation through the vote has the normative advantages of both making conflict explicit and temporarily resolving that conflict in a way that uses individual political equality as a legitimating mechanism.

In practice, of course, no polity can achieve either the conditions of liberty and equality, including equal power for each participant that legitimates adversary democracy or the conditions of liberty, equality, and absence of power required for ideal deliberation. Both the adversary and the consensual ideals are regulative ideals, in the sense of being standards at which to aim rather than thresholds below which acts are illegitimate. Because each of these ideals is in practice never fully achievable, the decisions of no real polity are ever fully legitimate, even if those decisions are reached by consensus in conditions of relative freedom and equality. Legitimacy is thus a spectrum rather than a dichotomy and decisions will always be only more or less legitimate. Sometimes decisions taken by majority rule will be more legitimate than decisions taken by deliberating to consensus. 

Agonistic democrats are right to point out that because of the irreducibly contested reality of the human situation, neither consensual nor adversary decisions in fact fully settle any situation. They also rightly point out that we should not even yearn for the goal of a fully settled decision, as that yearning itself often obscures existing conflicts (see for example, Honig, 1993). Agonistic democrats are wrong, however, if, not recognizing that legitimacy lies on a spectrum, they fail to grant relative legitimacy when it has been achieved. Agonistic democrats sometimes see themselves as combating the hegemony of the powerful, who work through the fiction of a settlement without remainders. Yet denying legitimacy of any sort to the decisions of imperfectly democratic polities would often harm the disadvantaged more than it would help them. The pure rule of the powerful, unhindered by policies arrived at by better or worse approximations to the ideals of democratic consensus and adversary democracy, would in most cases benefit the already most advantaged. 

To sum up, in judging democratic processes, it is useful analytically to distinguish among elements in a democratic interaction those that schematically comprise a first stage of caucus pre-deliberation, a second stage of full scale deliberation that includes the discovery and creation of a common good and the elucidation of conflict, a third stage that includes the mutual probing of desires required for a bargain and the deeper mutual understanding required in a negotiation, and a final, post-deliberative decision made by some relatively fair form of aggregation. Although none of these practices are in practice ever fully legitimate, they can all approach legitimacy by taking place in conditions that approach full equality and liberty.    
Self-interest

In the pluralist ideal of deliberation and democratic decision, concern for self-interest is morally and politically legitimate. Indeed, both to clarify conflict and to facilitate genuine consensus, deliberation must in some circumstances actively legitimate self-interest. Consider again the workers who mistakenly think their interests are fully congruent with those of their employers and who uncover, through discussion with those employers, facts that undermine assumptions that their employers’ greater power to set the terms of the debate have led them to make. These workers would not be able to reach this greater self-understanding if the norms of deliberation precluded their thinking in self-interested terms.

Consider another example, of a married couple faced with a choice of jobs for each of the partners in two different cities. Forced into the language of the common good, saying only “we” and never “I,” they might falsely structure the choice as involving only the good of the children or “the marriage.” The process would respond more authentically to their needs and the outcome would be more just if instead they faced and explored the advantages and disadvantages for each in the two situations and negotiated appropriate side-payments for the loser. When distributive issues arise, preventing self-interest from legitimately entering the deliberation undermines the normative goal of clarifying underlying interests in a way that undermines the deliberators’ capacity to achieve just ends through a legitimate procedure. Benjamin Barber (1984) and Jon Elster (1986) have argued that in deliberation only the voice of “we” is normatively acceptable. Yet when just distributions are at stake, both the “I” voice and the voice of self-interest may be normatively required.

Joshua Cohen and Joel Rogers have recently agreed that statements of self-interest can play an important and legitimate role in deliberation.  They write:

Deliberation does not preclude statements of self-interest.  The deliberative view holds that expressions of self-interest do not qualify as justifications for anything – as statements of reasons in the desired sense.  But it admits them as ways to present information.  For example, a relevant consideration in deliberation, and a possible justification or reason for a policy, is that it represents a fair accommodation of the interests of all, or advances the good of those who are in greatest need.  But to know that it does either of these things, we need to know what those interests are, and expressions of self-interest by relevant persons are one way to find that out.  Where the deliberative norm cuts is simply that saying ‘this policy is in my (my group’s) interest’ is not itself a reason for adopting a policy, but again it may be very relevant information in choosing among different policies (Cohen and Rogers, 2003, p. 247).  

Yet this distinction does not quite work.  In a primordial way, simply stating that something is in one’s interest is a justification.  Imagine a deliberation in which each individual serially said, ‘This policy is in my (my group’s) interests,’ and each identified the same policy.  Further discussion involved only means.  If no others were affected, the group would have discovered a common good.  No one would have to make a further justification, because simply saying that the policy was in their interest would count as a justification.  That the policy meets everyone’s interest counts as a reason “in the desired sense.”  Indeed, it counts as the dispositive reason, none other being necessary.   
Archon Fung suggests a two stage analysis of deliberation that legitimates self-interest in the stage of the deliberation that clarifies interests but requires that at the moment of decision participants consider only the common good.
 His first stage, which he identifies with the stage of public opinion and will-formation, allows individuals to “reach their own considered views” and, among other things, “to realize and effectively assert [their] rational self-interests” (Fung, 2003, 344). This stage of discussion appropriately encompasses the kind of “instrumental rationality” in which “individuals advance their own […] ends” as well as their collective ends through discussion (ibid., 348). It also appropriately includes “testimony, story-telling, relating needs, principled advocacy, and the airing of conflicts and tensions” (ibid., 344).
 In the later stage of “reasoned social choice” or “reasonableness,” by contrast, participants “constrain the pursuit of their own self-interest according to the norms of justification.”  In this later stage,
Reasonableness may require participants to restrain themselves when others offer compelling reasons based on common group interests or commonly held norms such as respect, reciprocity, and fairness. For example, reasonableness may require someone to withdraw his support from a proposal that would best advance his own self-interest because others are more needy. (ibid., 348)

Thus in Fung’s two-stage process, at some point in deliberation, and certainly at the moment of decision, the common good should prevail over self-interest: “[W]hen each participant decides what the social choice should be, she should choose the proposal backed by the most compelling reasons” (ibid., 344). At that point each participant should “not vote for the option that best advances his own self-interest, but rather for the choice that seems most reasonable” (Fung and Wright, 2003, 17-18). 

Yet Fung allows a fair bargain, based on both self-interest and political equality (You do for me this time, and I do for you the next time around”) even at this second stage, indicating that where choices are  inherently zero-sum and in other contexts of fundamental conflict, “reasonableness” can include fair aggregative formulae that balance narrow self-interests (Fung, 2003, p. 344). The subtle way that bargains slip into Fung’s second stage suggests that cordoning off self-interest to a separate sphere temporally prior to social choice fails to acknowledge fully the importance of self-interest throughout the deliberative process. 
One could perhaps embrace both self-interest and classic deliberative goals by postulating that interest clarification could legitimately go on up to the very instant of social choice, with legitimate social choice including the outcomes of bargains based on a combination of self-interest and a principle of fairness. Then the appropriate normative principle could be: “In deliberation, clarify common and conflicting interests; in choice, vote for the substantive common good or, if this is not available, for the outcome of a fair bargain or negotiation, and if these are not available, for your self-interest in a voting scheme that aggregates interests fairly.” Such a principle would encompass the full range of legitimately democratic options, including majority rule, if it acknowledged that when there is no obvious common good other than aggregation, simply voting for one’s self-interest can further the fair aggregative process. 

Banning from deliberation or from legitimate democratic procedures either bargaining and negotiating over conflicting material interests or the expression and pursuit of self-interest makes it harder for those whose preferences are induced by hegemonic external conditions to probe and clarify their own underlying interests. Banning these considerations from deliberation also makes it harder to distribute justly the sacrifice required in decisions where the conflicts are zero-sum. Banning these considerations from deliberation even makes it harder even to know if any such zero-sum conflict exists.  As with conflict, denying the very legitimacy of self-interest keeps the parties to that deliberation from building their solidarity, mutual understanding and mutual respect on solid ground.  
Conclusion

Two deliberative traditions have grown up, side by side and intertwining, the one associated to some degree with the academic discipline of philosophy and the other to some degree with the discipline of political science. In the more philosophical tradition, only reasoned deliberation aimed at the common good produces legitimate democratic decision. This ideal derives from a deep critique of modern democracy for incorporating the pursuit of self-interest in contrast to reasoning about the common good.  In the tradition associated more with political science, democracies have mixed sources of legitimation that include both deliberation and fair aggregation. Deliberative democrats in this tradition promote deliberation without claiming that it is the sole source of legitimacy. 

From this second, pluralist perspective, “deliberation” can have many goals, one of which must be to clarify the interests implicated in a decision. The process must therefore include not only building bridges between individuals and aiming at a rationally motivated consensus but also illuminating conflicts, including conflicts in material self-interest, that might previously have been obscured.  Along with basing solidarity, mutual understanding and mutual respect on the full complexity of people’s lives, pluralist deliberation incorporates all forms of communication that clarify both common and conflicting interests. 

Simone Chambers has noted that over the past few years, “deliberative theory has moved away from a consensus-centered teleology – contestation and indeed the agonistic side of democracy now have their place – and it is more sensitive to pluralism.”
 Deliberative democrats, however, have always placed a high value on contestation. Conflict in opinion was the very stuff of politics for Jürgen Habermas, Hannah Arendt, Sheldon Wolin, Benjamin Barber, and many others. It is not conflict per se but the conflict of material self-interests that for these theorists contaminated the “political.” I have argued that such an understanding of the political, of legitimate democracy, and of deliberation undermines one major goal of democracy itself, which is to produce well-reasoned and fair decisions in conditions that reflect as closely as possible the equality and freedom of each individual.
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� 	See Mansbridge (1980 and 1996). Particularly in Europe, the word “interest” connotes objective, static or eternal states discoverable through reason or revolutionary action and “revealed” by removing the sources of oppression or repression. I want to discard these connotations, while retaining some distinction between surface preferences (or prereflective understandings) and understandings that are more considered, emotionally and rationally, and more thoroughly tested in action.  Tests of a “considered” understanding in this sense might include:  1) its formation in as close an approximation as possible to free, equal and unconstrained communication. (The circularity involved in the test of interests being what would emerge in a good deliberation and the test of a good deliberation being that it illuminates interests reflects what I consider an inevitable symbiosis between the two concepts); 2) the vitality of the contest for adopting alternatives within which a given understanding developed, including the divergence of opposing ideas in that contest and the degree of life preserved in the excluded alternatives (Mansbridge, 1996); 3) the reflective conclusions of those who have changed their understandings of their interests. The preferences and interests into which deliberation should provide insight may be self-regarding, other-regarding, or ideal-regarding. I thus use the word “interest” in its American, rather than European sense to include foundational (that is, identity-constituting) ideal-regarding commitments as well as material needs and wants. I then use the term “self-interest” to mean narrow material self-regarding interests in contrast to other-regarding or ideal-regarding interests. Transforming identities transforms interests. With this definition, interests can be seen as “enlightened preferences” (with “enlightenment” seen as the product of experience and emotional understanding as well as of simple cognition) as well as changeable and contested. Congruently, Robert Dahl argues that “alternative procedures for making decisions ought to be evaluated according to the opportunities they furnish citizens for acquiring an understanding of means and ends, of one’s interests and the expected consequences of policies for interests, not only for oneself but for all other relevant persons as well. Insofar as a citizen’s good or interests requires attention to a public good or general interest, then citizens ought to have the opportunity to acquire an understanding of these matters” (Dahl, 1989, pp. 111-12). 


� 	The lineage of this tradition goes back at least to Aristotle, who wrote, “The law is reason unaffected by desire” (Aristotle, 1988, 1287a34).


� 	After coining the phrase, “the power of the better argument” (Habermas, 1989, pp. 30, 41, 54), Habermas repeated this formulation frequently (for example, Habermas, 1984, p. 25). He later used the much-quoted phrase, “an ideal speech situation” (Habermas, 1982, pp. 235, 255), to describe communication not distorted by power, but rarely repeated this formulation (Thomas McCarthy, personal communication). Habermas also famously distinguished sharply between “communicative” action, aimed at achieving understanding, and “strategic” action, which includes, among other things, bargaining over conflicting material interests (Habermas, 1984), conceiving these two forms of action as deeply opposed and therefore presumably inimical in a single deliberative setting.


� 	Ellen Kennedy’s (1988) introduction to her translation of Schmitt’s The Crisis of Parliamentary Democracy reveals how widely held this view was among certain German philosophers. 


� 	Schmitt (1988b, pp. 4-6). Two paragraphs after this he refers to the “definitions of parliamentarism which one still finds today in Anglo-Saxon and French writings and which are apparently little known in Germany, definitions in which parliamentarism appears essentially as ‘government by discussion’ […]” (Schmitt, 1988b, p. 7). The phrase, “government by discussion,” which derives from Harold Laski, appears in English, and is repeated in English two paragraphs later, with the comment that gives rise to his title: “The belief in parliamentarism, in government by discussion, belongs to the intellectual world of liberalism. It does not belong to democracy” (Schmitt, 1988b, p. 8). I thank Isaac Nakhimovsky for pointing out these English phrases, which underscore Schmitt’s point that he is drawing from what he conceives as a non-Germanic tradition. 


� 	Schmitt (1988a, p. 49), quoting Eugene Forçade (1853). In this passage, Schmitt wrote of this tradition: “For the sense of justice of an entire historical epoch, [openness and discussion] seemed to be essential and indispensable. What was to be secured through the balance guaranteed by openness and discussion was nothing less than truth and justice itself. One believed that naked power and force – for liberal, Rechtstaat thinking, an evil in itself, ‘the way of beasts,’ as Locke said – could be overcome through openness and discussion alone, and the victory of right over might achieved. There is an utterly typical expression for this way of thinking: ‘discussion in place of force’.” In a footnote, having credited Eugene Forçade with this phrase, Schmitt then cites Lamartine (1831 and 1850) on the contrast between discussion and power or force (Schmitt, 1988a, 103, n. 49). 


� 	Schmitt (1988a, p. 64). He entitled his next chapter, “Irrationalist Theories of the Direct Use of Force.”


�	Schumpeter (1922, pp. 329-30), quoted in Kennedy (1988, p. xxvii).


� 	Schumpeter (1922). I have adopted Kennedy’s analysis on this point.


� 	He also retains Arendt’s understanding of political participation, which would make a vote based on self-interest an act of violence (Gewalt) (Habermas, 1996, pp. 147-149). See Mansbridge, 1996. See also Fraser on Habermas not admitting private interests to the public sphere (Habermas, 1996, p. 59) and restricting discourse in public spheres to deliberation about the common good (Habermas, 1996, pp. 62, 70 ff.; Fraser, 1997).


� 	Plato has Meno describe a man’s excellence (arête) as consisting in “managing the city’s affairs capably, and so that he will help his friends and injure his foes while taking care to come to no harm himself” (Plato, Meno 71e; see also The Republic 331e, in Dover, 1974, pp. 180-183; Pearson, 1962, pp. 87-88 and Connor, 1971, p. 42 ff. indicate that the maxim of helping friends and injuring foes was a common formulation in this era). Political clubs also managed lawsuits and elections for their members and in votes of ostracism acted like political machines, supplying voters with ballots of potsherd marked in advance with one man’s name (Breed and Seaman, 1971; Connor, 1971). Nevertheless, homonoia (literally “being of one mind”) was the central and dominant ideal (Mansbridge, 1980, ch. 2, notes 16-18). See also Ober, (1989, p. 297).


� 	The first normative argument that I have discovered for the self-protective use of the vote in a setting understood as a conflict of interests came in 1647, when Colonel Rainborough, in the Putney Debates, implied that the poor needed an equal vote in order to defend themselves from the rich (Woodhouse, 1951, pp. 59, 67). Congruently but obscurely Locke later wrote of majority rule that, “it being necessary for that which is one body to move one way; it is necessary the Body should move that way whither the greater force carries it, which is the consent of the majority,” perhaps implying that majority rule is a bloodless substitute for violence. Yet he also argued in the same sentence that “every individual that united into it [that body] agreed that it should [be one body]; and so every one is bound by that consent to be concluded by the majority” (Locke, 1960, II.8.96), thus providing Kendall (1941) and others with a non-coercive interpretation of Locke’s understanding of majority rule.


�	Brian Barry (1965) has pointed out that if each voter votes his or her self-interest, in some circumstances a majority-rule process can aggregate those votes into a utilitarian function that in theory should produce more happiness than any other. However, if some intend their votes as opinions on the common good and others intend theirs as expressions of self-interest, the vote aggregates unlike entities, “apples and oranges,” and makes less democratic sense.


� 	Talking together in this “safe space,” or “enclave,” some members of groups marginalized in the larger society may create a variety of ideas, interpretations, and symbols that challenge existing ways of thinking. Others, less protected from the sanctions and incentives of everyday life, then select from this variation the ideas that they will use to challenge the existing order, in an evolutionary dynamic of variation and selection (Mansbridge, 2005). The oppositional creativity of a protective enclave is exemplified by the contrast in the United States between deaf people, many of whom analyze their situation through a relatively oppositional lens, and blind people, who on the whole do not. The difference between the two groups seems to derive from the separate schools established in the nineteenth century for the deaf, while the blind, being more isolated from one another and more closely integrated into the dominant world, developed neither the group pride of the deaf nor an analysis of their condition as resulting in part from others’ acts of marginalization and oppression (Groch, 2001).


� 	“Groups” here mean not only organized groups but also aggregations of individuals with similar interests on an issue.


� 	On the obfuscatory effects of conflict, see Matthew Arnold, who in implicit contrast to J.S. Mill’s theory that truth emerges from the conflict of ideas, wrote, “I remember a Nonconformist manufacturer, in a town of the Midland counties, telling me that when he first came there, some years ago, the place had no Dissenters; but he had opened an Independent chapel in it, and now Church and Dissent were pretty equally divided, with sharp contests between them. I said, that seemed a pity. ‘A pity?’ cried he; ‘not at all! Only think of all the zeal and activity which the collision calls forth!’ ‘Ah, but, my dear friend,’ I answered, ‘only think of all the nonsense which you now hold quite firmly, which you would never have held if you had not been contradicting your adversary in it all these years!’” (Arnold, 1957, p. 21).


� 	See Fung (2003, pp. 348-49): “Discussions aimed at fostering and clarifying individual preferences, for example, by airing conflicts and advocating conflicting principles, may advance individual rationality while rendering participants less flexible and more self-interested.”


� 	Communities do not require the institutions of adversary democracy for this function. Long-standing groups that make their decisions entirely by consensus, such as the Society of Friends or the Bruderhof, usually institute strong norms regarding the duty (to God or to the others in the group) to stand out against a consensus if a participant believes deeply that it is wrong.


�	For example, Forester (1999). For an early sociological treatment, see Coser (1956).


�	For the “best alternative to a negotiated agreement” (or BATNA), see Fisher and Ury (1983).


�	To bargain: “To treat with any one as to the terms which one party is to give, and the other to accept, in a transaction between them; to try to secure the best possible terms; to haggle over terms.” To haggle: “To cavil, wrangle, dispute as to terms; esp. to make difficulties in coming to terms or in settling a bargain; to stickle.”


�	The heat of bargaining may also lead us to under- or over-value our own or the other’s goods. Participants can identify clarificatory and obfuscatory processes in bargaining as well as in other forms of talk and try to structure the interaction to make clarification more common than misunderstanding.


�	Galinsky, Maddux and Ku (2005) conclude on the basis of their laboratory experiments that cognitive “perspective-taking,” or being able to see the world through another’s eyes, can help negotiators understand underlying interests, structure creative agreements, expand the pie, and arrive at a solution in which all participants have gained all they can without the others losing (“Pareto efficiency”). In studies that primed for two types of perspective-taking, the cognitive (“Try to understand what they are thinking”) and emotional (“Try to understand what it would feel like”), the participants primed for cognitive perspective-taking did better than the controls in a series of different kinds of negotiations (some potentially integrative, some mixed integrative and zero-sum, or distributive), while those primed for emotional perspective-taking (here termed “empathy”) did either insignificantly better or in some cases worse than the controls.


� 	See Held (1970) (also Mansbridge, 1998) on aggregative as well as unitary understandings of the common good. 


� 	Chambers attributes this view to Habermas (1996). My own reading suggests the more rigorous claim that statutes are legitimate only when all citizens give their assent in a legally constituted discursive process (Habermas, 1996, p. 110; see above section 2). If Habermas does now accept bargains, negotiations, and majority rule (with its inevitable component of coercive power) as legitimate democratic processes, it would be useful to make this evolution in his thought more explicit.


�   For analytic clarity, we could distinguish between “unitary” (or “consensual” or “classical”) deliberation, with its dependence on classical “reasons,” its aim at consensus and its exclusion of bargaining and negotiation, and “pluralist” deliberation, with its incorporation of self-interest and conflict and its inclusion of bargaining and negotiation.  Such terminology would position pluralist deliberation as an independent democratic ideal, not merely an adaptation to reality.  


� 	Even in the deliberative tradition many theorists agree that majority decisions are at some point democratically legitimate, at least, in Chambers’ words, “to the extent that citizens believe there are good reasons to settle” for these decision rules (Chambers, 1996, p. 188; see also pp. 308, 311). Bernard Manin (1987, pp. 352, 359) and Seyla Benhabib (1996, pp. 68, 72), for example, entertain plural bases of legitimacy, including majority rule. Manin goes so far as to give “the majority principle” equal status with deliberation, arguing that “It is the conjunction of these elements [deliberation and the majority principle] that creates legitimacy” (Manin, 1987, p. 360).  James Bohman concludes, “Few deliberative democrats now think of deliberation independently from voting or bargaining.  The question is only how to make them more consistent with deliberation rather than undermining it” (Bohman, 1998, p. 415).  


� 	Barry (1979) and likeminded others are thus incorrect to associate democracy with majority rule per se. See Lijphart (1977, 1999) for “consociationalism” and Mansbridge (1980) for proportional outcomes, a central but neglected feature of consociational systems. Note, however, that in segmented societies even the logic of “taking turns” (Guinier, 1994) or proportional outcomes (of which taking turns is a subset) does not produce equal satisfaction, which requires decentralization or secession.


� 	This claim, on the basis of the intrinsic fairness of equality and liberty, has an independent status from, but can play a component role in, claims based on hypothetical agreement or claims (for example, Benhabib, 1996; Chambers, 2003) that the legitimacy of such a decision rule derives from deliberation.  


� 	Legitimating self-interest does not imply that either preferences or interests need be static. One’s preferences can easily change whenever it becomes clear that a new means to a given and statically held end is superior to one’s previously preferred means. Even one’s interests, or enlightened preferences, can change with changes in one’s identity, as reasons, arguments and facts join with one’s perceptions of one’s own experiences to create, for example, convictions of justice and injustice that then affect one’s identity. Deliberation usually cannot illuminate and clarify interests in ways that incorporate changes in goals and even interests without including appeals to the emotions. See for example, Nussbaum (1995); Rorty (1985); Marcus (2002); Marcus, Neuman and MacKuen (2000); Hall (2005); and Mansbridge et al. (2006).


� 	This formula seems intended to mirror Habermas’s (1996) “two track” process of deliberation in the public sphere and the legislature. Fung makes it clear that one goal of deliberation is to clarify participants’ views (Fung, 2003, pp. 348, 350, 356), preferences (Fung, 2003, pp. 348, 350, 356), and values (Fung, 2003, pp. 356, 359).


� 	Fung here responds to the critiques of Young (1996, 2000) and Sanders, (1997).


� 	Chambers (2003, p. 321, citations omitted). Chambers also states that “[g]one, with only a few exceptions is the narrow, highly rationalistic view of reason-giving that stresses a model of impartiality rising above all difference. […] [M]ost deliberative theory has adopted a flexible and pluralistic idea of reason-giving [and] […] a definite expansion of the sorts of things that could be considered arguments and reasons” (Chambers, 2003, p. 322). This formula does not make it clear whether material self-interest is allowed among the legitimate “arguments and reasons.” See also Dryzek (2001, pp.  660-6630.








